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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JACK E. CARL 
1807 S.E. 7th Avenue, 
Portland, Oregon 


and 


GRETA ELWERT 
P. O. Box 367 
Carmichael, California 


as individuals 
Plaintiffs Civil Action No. 3069-59 


ee Filed November 2, 1959 


FRED A. SEATON 
SECRETARY OF THE INTERIOR 
WASHINGTON, D. C. 


Defendant 


COMPLAINT FOR REVIEW, FOR DECLARATORY 
JUDGMENT, AND FOR INJUNCTIVE RELIE 


The plaintiffs for their complaint represent as follows: 


l. The plaintiffs are citizens of the United States. The 
plaintiff Greta Elwert is a resident of the State of California and the 
plaintiff Jack E. Carl is a resident of the State of Oregon. 

2. The defendant is the Secretary of the Interior of the United 
States, and, as such, is charged with the administration of the laws 
relating to the issuance of patents to public lands of the United States in 
satisfaction of individual lieu selection rights under the Act of July 1, 
1898 (30 Stat. 597) as amended by the Act of May 17, 1906 (34 Stat. 197), 
and in satisfaction of state indemnity selections under the Act of 
February 22, 1889 (25 Stat. 676, 679). The official residence of the de- 


fendant is the District of Columbia. 


0.8 


3. The matter in controversy, exclusive of interest and costs, 
exceeds $10,000. 

4. The jurisdiction of this Court is invoked under Title 11, 
Section 306, of the District of Columbia Code; upon the ground of diversity 
of citizenship, and upon the further ground that the matter in controversy 
arises under the laws of the United States. 

5. This case is concerned with the unlawful, unreasonable and 
arbitrary action of the defendant in failing and refusing to issue to plain- 


tiffs, as the first selectors, a patent to the land in suit in satisfaction of 


their lieu selection rights and in authorizing the issuance of title thereto 


to a subsequent selector, the State of Washington, contrary to the law 
and the decisions, rulings and administrative practice of the Department 
of the Interior. 

Plaintiffs seek relief under the terms of Section 10 of the 
Administrative Procedure Act of June 11, 1946, 60 Stat. 243, 5 U.S.C. 
1009, under the terms of 28 U.S.C. 2201 and 2202 relating to declaratory 
judgments, and under the inherent power of this Court to grant injunctive 
relief in the premises. 

6. The land in suit consists of 71.51 acres of vacant public 
land of the United States, located in the State of Washington, of which 
40 acres are described as the SW 1/4 NW 1/4, Sec. 12, T. 7N, R. 1E., 
W.M., Washington, selected by plaintiff Elwert, and 31.51 acres are 
described as Lot 5, Sec. 20, T. 6N., R. 2E., W.M., Washington, 
selected by plaintiff Carl. 

7. The act under which the plaintiffs claim, the Act of July 
1, 1898 (30 Stat. 597), as amended by the Act of May 17, 1906 (34 Stat. 
197), was remedial legislation which granted the right to certain settlers 
on lands claimed by the Northern Pacific Railroad Company under its 
grants from Congress, to "in lieu thereof transfer their claims to an 


equal quantity of public lands surveyed or unsurveyed, not mineral or 
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reserved, and not valuable for stone, iron, or coal, poe free from 


. valid adverse claim, or not occupied by a settler at the time of such 
entry, situated in any State or Territory into which such railroad 

grant extends....'' Congress intended that timber lands might be 
selected and the act has been so administered. Plaintiffs' predecessors 
in interest received their lieu selection rights after relinquishing land 
which had been patented to them by the Secretary of Interior on June 8, 
1895, and June 25, 1906. The lieu selection rights held by plaintiffs 

are substantial property rights within the due process clause protection 
of the Constitution. Congress in the Act of August 5, 1955 (69 Stat. 534), 
recognized the validity of these outstanding rights by requiring that they 
be recorded with the Secretary of Interior. Plaintiffs'|rights have been 
duly recorded pursuant to the terms of that act. 

8. By Executive Orders No. 6910 of November 26, 1934, 
and No. 6964 of February 5, 1935, all of the public lands in certain 
states were purportedly temporarily withdrawn from settlement, sale, 
location or entry pending classification. Since the withdrawals left in- 
sufficient lands to satisfy plaintiffs' rights, to that extent they were 
legally ineffective to cut off, diminish or impair plaintififs' rights of 
selection, and no classification of the land was necessary under section 
7 of the Taylor Grazing Act, as amended (43 U.S.C. §315f), in order 
to invest the plaintiffs with the right of selection. 
9. On October 7, 1952, and October 9, 1951, plaintiffs 

Carl and Elwert filed their respective lieu indemnity selections on the 
public lands in question (see par. 6, supra). By terms of the law, 
regulations and long standing administrative practice, the selection 

by plaintiffs should have operated to preclude subsequent State indemnity 
selections of the land. Almost two years after plaintiff Carl's selection, 
and three years after plaintiff Elwert's selection, on September 21, 


1954, the State of Washington filed State indemnity selection applications 


aes 


Washington 01512 and 01513, pursuant to the Act of February 22, 
1889 (25 Stat. 676, 679), covering the same lands. 

10. The Manager of the United States Land Office, Spokane, 
Washington, in decisions dated July 23 and 25, 1955, rejected the 
plaintiffs' selections on the grounds that (1) the lands were not of the 
type or character available for individual lieu selection under the 
Act of July 1, 1898, as amended; (2) that pursuant to an agreement 
entered October 3, 1953, between officials of the State of Washington 


and officials of the Bureau of Land Management, the Federal officials 


had agreed to hold all the unappropriated vacant public lands situated 


in western Washington for the State of Washington; (3) and that under 
Section 7 of the Taylor Grazing Act of June 28, 1934, as amended 
(43 U.S.C. 315f), the lands should be classified as suitable for state 
indemnity selection. (Copies of the Manager's decisions are made a 
part hereof as Exhibit A.) Plaintiffs appealed from these decisions 
to the Director of'the Bureau of Land Management, Washington, D. C. 
ll. The Acting Director of the Bureau of Land Management, 
in a decision dated August 21, 1958, modified and then affirmed the 
decisions of the Manager of the Spokane Land Office. The Acting 
Director ruled that the Land Office erred in two respects: (1) in 
holding that the lands were not the proper type or character for lieu 
indemnity selections because "[s]ince the claims are based on patented 
entries, there is no question under the Act as to the character of the 
lands which may be selected ...'"; and (2) relying on the agreement 
of October 3, 1953, between the officials of the State of Washington and 
the Bureau of Land Management, because it"... is insufficient authority 
for rejecting the individual lieu selection applications in favor of the sub- 
sequent indemnity selection applications and the Government is not 
bound by the agreement...."' Despite these conclusions, the Acting 
Director erroneously affirmed the Land Office decision on the ground 


that land could be classified as suitable under section 7 of the Taylor 
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Grazing Act for State indemnity selection. Section 7 of|the Taylor 
Grazing Act, as amended (43 U.S.C. § 315f), when applicable, limits the 
Secretary's discretion to determine whether lands are “proper for 
acquisition in satisfaction of any outstanding lieu exchange or script 
rights or land grant'' and does not clothe the Secretary with any dis- 
cretion to enlarge or curtail the rights of the grantee not to substitute 
his judgment for the will of Congress as shown inthe granting act. The 
plaintiffs duly appealed from this decision to the Secretary of the Interior 
the defendant herein. (A copy of the Director's decision is made a part 
hereof as Exhibit B.) 
12. The Secretary of the Interior, in a decision dated April 
23, 1959 (signed by his Assistant), affirmed the decision of the Acting 
Director of the Bureau of Land Management, and rejected plaintiffs' 
prior selections in favor of a grant of the lands to the State of Washington, 
regardless of the State's delay in applying therefor. Having decided 
that the lands were not to be retained in federal ownership, the defendant 
adopted an arbitrary classification designed to give the lands to the 
State of Washington and thus give effect to the admittedly illegal agree- 
ment of October 3, 1953, with officials of that State (see paragraphs 
10 and 11, supra). (A copy of the Secretary's decision jis made a part 
hereof as Exhibit C.) 
13. Plaintiffs have exhausted their administrative remedies. 
14. The action of the defendant in approving a grant of the lands 


to the State of Washington and in rejecting the prior individual lieu 


| 
selections of the plaintiffs for a patent was unlawful, arbitrary and un- 


reasonable, in violation of the express and mandatory provisions of the 
applicable statutes and judicial decisions and contrary to the regulations, 
decisions and established administrative policy and practice of the De- 
partment of the Interior. 
15. Plaintiffs allege on information and belief that no title 


has been issued yet by defendant to the State of Washington for the land 
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in question. If such title is issued, the status quo pending determina- 
tion of this law suit may be changed to the detriment and damage of the 
plaintiffs and, under the law the power to cancel the title may be re- 
moved from the defendant, thus defeating the jurisdiction and authority 
of this Court in this case. 

WHEREFORE, plaintiffs pray: 

(1) That defendant be restrained and enjoined pendente lite from 
approving or issuing any title to the lands involved in this suit or from 
doing any other act which will change or affect the rights of plaintiffs 
pending determination of this cause; 

(2) That the Court review the action of the defendant in accordance 
with the provisions of Section 10 of the Administrative Procedure Act 
(5 U.S.C. 1009); 

(3) That it be declared and adjudged that the approval ofa 
grant to the State of Washington and rejection of plaintiffs' indemnity 
lieu selections to the lands was in violation of law and should be set aside, 
and that the defendant be directed to reinstate plaintiffs' selection and to 
issue a patent in satisfaction thereof for the lands to plaintiffs; 

(4) That defendants pay to plaintiffs the costs of this action; and 

(5) That plaintiffs have such other and further relief as is just 


and equitable. 


/s/_ Charles F. Wheatley, Jr. 
Charles F. Wheatley, Jr. 
Ely, McCarty and Duncan 
1200 Tower Building 
Washington 5, D. C. 

Attorney for Plaintiffs 


District of Columbia ) 


) 


Charles F. Wheatley, Jr., being duly sworn, deposes and says 
that he has read the foregoing complaint and knows the contents thereof 
and that the same is true of his own knowledge except as to matters therein 
stated to be alleged on information and belief, and as to those matters 


he believes them to be true. /s/ Charles F. Wheatley, Jr. 
| Charles F. Wheatley, Jr. 


Subscribed and sworn to before me this 2nd day of November, 1959. My 
issi i: 14, 1 . 
Commission expires August 14, 1963 /s/ Charlotte D. Kimball 


Notary Public-DC 


S$.8.: 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 


BUREAU OF LAND MANAGEMENT 
239 Federal Building 
Spokene 1, Washington 


Certified Ma 
Return Kecei 


DECISION 


Greta Zlwert 
W-0421 

State of Washington 3 
W-01513 L: 


: 


Individual Lieu Selection Rejected 
Indennity Scnool-Land Selection to be Approved 


Indeuaity oe 


t hecvested 


| 
Individual Liew Selection 


st No. 197 


On October 9, 1951, Greta Elwert, Attorney-in-Fact for 
Jemes J. O'Keane, who had secured Powcr-of-Attorncy Sais D. 


Moulton to select lieu lands in the uanmer hereinafter 
made application, W-0421, to select tha SUiiwy, Sec. 12 


exibed, 
Ts Ti Neg 


R. 1 E. W. M. pursuant to the Act of July 1, 1898 (20 Stat. 597- 


620), 28 amended by the Act of May 17, 1996 (34 Stat. 1 


The original claimant, Lucius D. Rockwell, nz 
entry So. 7695 on Lots 1 and 2 and ELM, Sec. 7, T. 2 
E.W.M. This entry was relinquished by James J. O' Keane 
of the original entryman and the entry cancelled on Agr: 


7). 


le homestead 
5, MetD 
assignee 

1 21, 1905. 


The assignee eclected, in lieu of the carcelled entry, 
127.92 acres in the Mit’, Sec. 2, T. 27 S., R. 11 W. W. M., Oregon, 


Roseburg Serial No. 07668, leaving a deficiency of 41.3 
selected. 


eeres to te 


Thcreupon, Greta Elwert, throuesh power of attorncy fron 


James J. O'Keane wade application to select the SHiNiz, 
T. 74N., R. LE. W. M. described above. 


Sec. 12, 


On October 3, 1953, and pursuant to an nape dbetecen 
£ 


the Commissioner, Department of Public Lands, State o 


Vachingtoa, 


acd the then Regional Adainistrator, Region I, Bureau of Lend Maaaze- 
ment, Portland, Oregon, all suiteble, unreserved, unapproprictcd, 


vacant public lands situated in the western portica of the St 


stn 


© 
Sel Oe 


Washington were to be made availadle to cue State of “athingtoa for 


gsclection 23 Indemnity School-lands in licu of the Leni 
State as provided for by the Enabling Act of February 
amended. 


EXHIBIT A 


lest to ths 
» 1659, as 


ol-Laad Selection 


Accordingly, on Septexber 21, 1954, the State of Washingtoa, 
throvgh its Commissioner, Departuent of Public Ladds, filed application, 
W-01513, List No. 197, to sclect, anong other lands, the sena Lands 
eqbreced in the individual licu selection application, W-0421, filed by 
Greta Elwert. 


According to the records and field reports in this office, 
the lands are of 'a rough, mountainous character, not suitable for 
grazing, none of which can be cultivated, end are only suitable for 
recreational purposes end the productioa of timber. 


The land embraced in the application of Creta Elwert, ia 
this case, would not be of the type nor chsrscter as originally 
entered by Lucius D. Rockwell undar the agricultural homestead laws. 
Further, the fect that assignee, Jaues J. O'Keane partially exercised 
his right to select lieu lands in the State of Oregon would be contrary 
to the provisions of the Act of July 1, 1893, since it has been held 
that lands selected in lieu of lands relinquished to the Northern 
Pacific Railway Company (23 L.D. 103, 109, 113) must be of a character 
subject to selection, must be in a comvact body, and of the same 
character subject to entry under the particular law controlling the 
clain relinquished. 


Furthermore, the lands involved were temporarily withdrawa 
by Executive Order 6919 of November 16, 1934, and 6964 of February 
5, 1935, from all forms of appropriation and reserved for classification 
as contemplated by Section 7 of the Taylor Grazing Act of June 28, 1934 
(48 Stat. 2272) as axended, and the regulations contained in 43 CER 
Part 296. Section 7 of the Taylor Grazing Act, and Executive Orders 
6910 and 6964 provide for the classification of the public lands for 
ite highest use and for conservation aad dovsloprent of natural 
resources. 


Accordingly, it has been determined that the lands involved 
ace available for selection by the State of Nashizston, aad the 
highest use to which they may bs appropriated as contemplated by Execcu- 
tive Orders 6919 and 6964, and Section 7 of the Act of June 23, 1955, 
guvra, and in the best interests of the public would be to dispose of 
thea to the State of Washington es indsanity for lands lost to the 
State under grants of land provided for by the Enabling Act of Febru- 
ary 22, 1859, supra. In the event the sudject londs ara granted to 
tha Stata, they my be used with other lands owned by the State for 
recreational purposes,and any proceeds therefrom may be used for the 
support of the conon schools and other educational institutions in the 
State of Washington. 


It should also be noted that in connection with the iastacnt 
case, one Timber and Stones and two Public Sale applications involving 
the sore lands were rejected, in the soue premises that disposzl of the 
lands to the State of Washington would be in the best interest of the 
pubdlic. 


In view of the above facts, the individual licu selection 
application, W-0421, is hereby rejected and further considcrstion 
will bs given to approving the indcmnity school-Land selection, 
W-01513, £iled by tho State of Washington. 


The epplicant, Greta Elwort, is allowed 39 days |from receipt 
hereof within which to appeal this decision to the Director, Surcau of 
Land Menagemert, through this office, failing in which the cease will be 
closed without further notice, 


rf 
Copy to: Var. Jemes J. O'Keane 
Real Estate 
529 Builders Exchange Bidg. 
Portland 4, Oregon 


Comeissioner of Public Lands 
State of Washington 
Olympia, washington 


Area Administrator, Area I 
Bureau of Land Manegement 
Portind, Oregon 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
209 Federal Building 
Spokana 1, Washington 


Certified Mail 
Return Reselpt Requested 


DECISION 


Vosck E. Carl | 3 Individual Lieu Selection 
| W-O651 
State of Washingtoa 7 Indemnity School-Land Selection 
| W-01512 


In*ivieval Lieu Selection Rejected 
inde~nity School-Lend Sclection to be approved 


Oa October 7, 1952, Jack E. Carl, through substitute 
Attorney-in-Fact for Franck L. Huston to select lieu lands in the 
manner hereinafter cescribed, made application, W-0651, to select 
Lot 5 (SEXNEX), See. 20, T. 6 N., R. 2 E.W.M. pursuant to the Act 
of July 1, 1898 (30 Stzt. 597-620), as emcnded by the Act of May 
17, 1906 (34 Stat. 197). 


The original entryman, AlbertS. Hatch, filed homestead 
entry 10794 on the NZ, Sec. 13, T. 3 N., R. 16 E.W.M. This entry was 


subsequently relinquished by Frank L. Huston, transferee of 3 ume 0. 
original entrymn. NoTe: fate only rad I A) 9Q,/9 06, 


All of the original entry was used as a base for a lieu 
selection except the SEXNZt, Sec. 13, which is presently being 
offered as base for the sclectioa of the land applicd for by Jack 
E. Carl, described above. 


Cn Cetober 3, 1953, and purgusat to an agreement betwecn 
the Commissioner, Departzeat of Public Lands, State of Washington, 
and the thon Regional Adainistrator, Region I, Bureau of Land Manage- 
ment, Portinnd, Oregon, ell suitable, unreserved, unappropriated 
vacant public lands situated in the western portion of the State of 
Washington were to be made available to the State of Washirzton for 
selection as Indemnity School-lends in licu of the lands lost to the 
State as provided for by the Enabling Act of February 22, 1889, as 
enended., 


Accozdingly, on September 21, 1954, the State of Washinston, 
through its Commissioner, Department of Public Lands, filed epplica- 
tion, W-01512, List No. 196, to select, among other lands, the same 
lands exbraced|in the Individual Lieu Selection application, W-0651, 


filed by Jack E. Carl. 


EXSIBIT A 


According to the records and field reports! in this office, the 
lands are of a rough, mountainous character, not suitable for grazing, 
none of which can be cultivated, and are only suitable for recreational 
purposes and the production of timber, 


The land embraced in the application of Jack KE. Carl, in 
this case, vould not be of the type nor character as originally 
entered by Albert A. Hatch under the Agricultural Homestead laws, 
Further, the fact that the essignes, Frank L. Huston, selected lands 
in another area, far removed from those presently being selected by 
the applicant, such selection would therefore be contrary to the pro- 
visions of the Act of July 1, 1898, since it has been held that lends 
selected in lieu of lands relinquished to the Northern Pacific Railvay 
Company (28 L.D. 103, 109, 113), must be of a character subject to 
selection, must be in a compact body, and of the same character subject 
to entry under the particular law controlling the claim relinquished, 


Furthermore, the lands involved were temporarily withdrawn by 
Executive Order 6910 of November 16, 1934, and 6964 of February 5, 1953, 
from all forms of appropriation and reserved for classification as 
contemplated by Section 7 of the Taylor Grazing Act of June 28, 1934, 
(148 Stat, 1272) as anended, and the regulations in 43 CFR Part 296. 
Section 7 of the Taylor Grazing Act, and Executive 6910 and 6964 
provide for the classification of the public lands for its highest use 
and for conservation and development of natural resources. 


Accordingly, it has been determined that the lands involved 
are available for selerticn by the State of Washington, and the highest 
use to which they may appropriated as contemplated by Executive Orders 
6910 and 6964, and Section 7 of the Act of June 28, 1934, supra, and 
in the best interests of the public would be to dispose of them to the 
State of Washington as indemnity for. Lands lost to the State under grants 
of lands provided for by the Enabling Act of F. 22, 1889, supra. 

In the event the subject lands are granted to the St @, they may be 
used by the State for recreational purposes, and any proceeds therefrom 
may be used for the support of the coumon scheota and other educational 
institutions in the State of Washington. 


In view of the above racts, the individual lieu selection 
application, W-0651, is hereby rejected and further \consideration will 
be given to approving the indemnity school-land selection, U-G1S12, filed 
by the State of Washington. 


The applicant, Jack E. Carl, is allowed days from receipt 
hereof within which to appeal this decision tot he tor, Bureau of 
Land Management, through this office, failing in which the case will be 
elosed without further notice. 


Get 0 off 


Copy to: Mr. James J. O'Keane, 529 Builders Exchange Bldg., Portlend 4,0re. 
Area Administrator, Area I, BIM, Portland Pte oy : 


Commissioner of Public Lends, State of Washington, Olympia,Wash. 
2 | 


SCRIP * 2 Individual Lieu R : Act of J 


STATE GRANTS AND SELECTIONS # 2 School Lands 


The requirement under the Act of July 1, 1898, that selected lands 
be in compact form and of the character of the land relinquished has no 
application to rights based on patented entries. 


An individual lieu selection right under the Act of July 1, 1898, 
carries no right to a particular tract nor does an application filed pur~ 
suant thereto vest ‘any contractual right in the applicant, and favorable 
classification of a selected tract, in accordance with section 7 of the 


Taylor Grasing Act ‘is an absolute requisite to. the allowance of an appli- 
cation. 


Where a tract of land selected under the Act of July 1, 1698, is 
valuable for timber manazement, and is located in an area where the State 
of Washington is blocktog up its holding of timber lands to facilitate 
management for the ‘support of the cammon schools and the State has a 
major timber managenent program, the lands are not of the character which 
should be clessified under the Taylor Grazing Act as proper for disposal 
in satisfaction of individual lieu selection rights. 


Greta Elwert, Washington:0l22; Jack E. Carl, Washington 0651 (August 21, 1958) 


UNITED STATES 
DEPARTMENT OF THE INTERIGR 
Bureau of Land Management 

Washington 25, D. C. 


Greta Elwert, Attorney-in-Fact 
for Jennie D. Moulton 


Jack E. Carl, Attorney-in-Fact 
for Frank L. Huston 


Decisions of the saeeet Affirmed, 
as 


Greta Elwert and Jack E. Carl have appealed to the Director, 
Bureau of Land Management, from decisions of the Manager of the Land Office, 
Spokane, Washington, which rejected their individual lieu selection appli-~ 
cations. Both applications were filed in accordance with the provisions 
of the act of July 1, 1898 (30 Stat. 597, 620), as amended by the act of 
May 17, 1906 (3h Stat. 197). The Manager's decisions which rejected the 
individual lieu selections hold in pertinent part that the |lands sought 
are not of the type or character originally entered under the provisions 
of the homestead laws and that the assignees have partially exercised 
their selection rights for other lands not contiguous to lands sought 
(28 L. De 103, 109, 113) and are therefore not of compact form as required 
by the regulations under the act of July 1, 1898, s . decisions also 
stated that the lands involved were temporarily wi all forns 
of appropriation and reserved for classification by Executive Order 696h of 
February 5, 1935, and that the lands are primarily valuable for timber pro- 
duction, recreation, and other public purposes and should be retained in 
public ownership for management for public purposes. 


1/ Involves 0 acres described as the sWiwWi sec. 12, T. 7/N., Re 1 Es, 
W. M., Washington. . 


2/ Involves 31.51 acres described as lot 5 sec. 20, T. 6 Ni, R. 25, 
We. M., Washington. 


The Managerts decisions stated further that: 


"On October 3, 1953, and pursuant to an agreement 
between the Commissioner, Department of Public Lands, State 
of Washington, and the then Regional Administrator, Region 1, 
Bureau of Land Management, Portland, Oregon, all suitable 
cunreserved, unappropriated, vacant public lands situated in 
the western portion of the State of Washington were to be 
made available 'to the State of Washington for selection as 
Indemnity School-lands in lieu of the lands lost to the State 
as provided for by the Enabling “Act of February 22, 1889, as 
amended. ® = 


The Manager held the private lieu selection applications Washington 
0b21 and 0651 for rejection, and that in view of the public land management 
of the State of Washington involving State owned lands in the 
vicinity that consideration would be given to approving State Indemnity 
Selection applications Washington 01512 and 01513 filed on September 21, 
195k, pursuant to the aot of February 22, 1689, as amended (25 Stat. 679), 
covering the same lands, 7 , 


The appeal includes a copy of a letter addressed to the 
Department of the Interior, Office of the Solicitor, dated February 3, 19555 
whith was incorporated by reference and made @ part of the appeal. It assigns 
thres general points! of error in the Manager's decisions as follows: 


First, that there is no provision of law prescribing the . 
character of the lands that may be selected under the 1898 act 
and that the regulations under the act (28 L.D. 103, et seq.) 
issued February 1), 1899, are not applicable since the subject 
selections are in lieu of patented lands rather than uncon 
pleted or unperfected claims. : ; 


Second, the individual lieu selection applications were the 
prior applications and should have been acted upon independently 
as of the date filed. Accordingly, no subsequent rights to the 
lands could be! properly initiated by the filing of an application 
by the State as provided under Section 35 of the regulations and 
that both Sections 1 and 7 of the Taylor Grazing Act provide for 
the protection of holders of outstanding lieu, exchange or scrip 
rights and that one entitled. to lieu selection under the 1898 
act has a vested contractual right which could not be affected by 
a subsequent withdrawal of the land for govermmental purposes. © 
In support of this argument appellant cited the case of the 
United States vs Northern Pacific Ra (311 U. S. 3217) 
which involved the se nO: the 
limits of the land grant authorised by the act of July 2, 186) 
(16 Stat. 378). x is 


Third, there is no legal authority for an agreement such 
as was entered into on October 3, 1953,"between the Commissioner, 


Department of Public Lands, State of Washington, and 


Regional Administrator, Bureau of Land Management, and 


that 


the Manager of the Land Office at Portland, Oregon, informed 


appellant there was no written agreement. 


Appellants! first contention of error that the 
the regulation under the 1898 act (28 L. D. 
in compact form and of the character of the land relinquis 


applicable to lieu selections for patented entries is correct. 
hl L. D. 272 (1912). The relinquished lands here involved w 
June 8, 1895, and June 30, 1906. Since the claims are based 
entries, there is no question under the act as to the character of 


lands which may be selected. Cf. Nelson A. Gerttula, 6) I. 


4s to appellants' second contention of 
in United States v. Northern Pacific 


error, the 


Supreme 
Ry. Co., 312 U.S. 317 (190), merely 
followed its previous holding in United States v. Northern ific Ry. Coe, 
256 U.S. 51, commonly referred to in the reports as the st. Reserve j 


has adhered to the ruling of the Supreme 


See Santa Fe Pacific Railroad Company, 56 I.D. 


case. The Department, likewise, 
Court in appropriate cases. 
376 (1938). 


In the Forest Reserve case the Supreme Court held 
promise of indemnity land to the railroad company under the 
186 (13 Stat. 365) and the Congressional Resolution of May 


tation of 


109) that the land must be 

is not 
James Deer 
patented 

on patented 


the 
227 (1957). 


D. 225, 
Court 


‘that the 
act of July 2, 
31, 1870, for 


lands which were excepted fromthe original grant to the company, was & 
vested right protected fran destruction and that withdrawals of land within 


the indemnity limits for governmental purposes were invalid 
company's indemnity rights were concerned. The withdrawals 


insofar as the 
were invalid 


only if at the time of the withdrawal there were not sufficient lands 


available to the company to satisfy the losses sustained by 
from the exceptions made in the original grant of lands to 


the company 


it. See 
United States v. Northern Pacific Ry. Co., 311 U.S. 317, 330-332(19L0). 


The Department has held that where at the time of 


the general 


withdrawal of November 26, 193k, by Executive Order No. 6910 the lands 


within the indemnity limits of the grant to a railroad company 


were known 


to be insufficient to satisfy the losses of the grantee in Jands excluded 
from: ‘the ‘original grant, the withdrawal did not affect the right of selec- 
tion of ‘such: lands by the Company and no favorable classification of ‘the 
land “uhdér' seétion: 7° Sf the Taylor Grazing Act was necessary as @ condi~ 
tion precédeiit to the exercise of the company's right of selection. 


Santa Fe Pacifiic’Ratilway Company, supra. 

It is only by reason of this insufficie of a 
within a limited indemnity area that the court held the, 
the prescribed indemnity limits of the railroad grants were 
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le lands 
Wi 


necessarily 


appropriated to satisfy the company's losses from the exceptions made 
in the original grant. 


Aside from the. fact that there is no question in the instant 
appeal but that there were sufficient lands available to satisfy the 
appellants! indemnity rights at the time of the withdrawal of February 5, 
1935, by Executive Order No. 6964, the holding of the court in the Forest 
Reserve case obviously does not apply to individual indemnity rights under 
the act of July 1, 1898 (30 Stat. 597, 620). The act of July 1, 1898, 
provides that persons may relinquish land purchased or claimed within the 
limits of the grant to the Northern Pacific Railway Company and "select 
in lieu thereof" ##* an equal quantity of public lands *## not mineral - 
or reserved +H." (Emphasis added). The Department has held that the 
term "reserved", as.used in the 1898 Act applies to general withdrawals 
ae the one involved here. Edward L. Brown, et als 4-25903 (October 27, 
1950). 


In Nelson A. Gerttula, » a case also involving an individual 
lieu selection pursuant to the ‘act, the Department stated thats ; 


The right to ‘select: unappropriated public land which, in 
this instance, had been outstanding and unexercised for ap- 
proximately a quarter of a century prior to the withdrawal. 
mentioned above and prior to the passage of the Taylor Grazing 
Act, has not been diminished in any way because the Congress 
san fit, by the Taylor Grazing Act, to make a favorable classi- 
fication of land a condition precedent to ‘opening such land 

_ for selection. Nothing in section 1 of thé Taylor Grazing © 
Act, 6 shall be construed to diminish,’ restrict, or impair 
any right which had been initiated under existing law, except 
as otherwise! expressly provided in that act, compels 4 contrary . 
conclusion. |Section 1 of the act protects valid rights but 
since the right to sélect under the lieu selection statutes 
involved is a general right: to select unappropriated land and 
since the land selected by Mr. Gerttula is not unappropriated, 
the right cannot be satisfied until land is selected which, 
4nthe opinion of the Secretary of the Interior, is proper 
for acquisition in satisfaction of the right. 


Refusal to approve a particular selection is neither to repudiate 
nor to destroy the selection right. That right continues to exist un 
impaired and will be permitted to be satisfied when exercised with ref- 
erence to lands which meet statutory ccnditions and which, if reserved, 
may be restored to selection without injury to thé public interest. 


As to appellants! third assignment of error, it is true that the 
of October 3, 1953, between the officials of the State of Washington 
and the Bureau of ‘Land Management--is insufficient authority for rejecting 


h, 


the individual lieu selection applications in favor of the subsequent 
State indemnity‘selection applications and the Government not bound 
by the agreemerit. Charles L. Day, A-26233 (August 31,1951). However, 
the individual lieu se n applications have been considered on their 
merits and it has been determined that disposal of the land to private 
owmership would be incompatible with the public interest. 


The field reports indicate that the lands are valuable for 
t4mber production 3/ and that the State of Washington owns and manages 
considerable timber lands and has been blocking up its land ownership 
throughout the area to facilitate a more effective public land manage- 
ment program. h/ Field reports also indicate that the State Board of 
Natural Resources, State of Washington, has a sustained timber 
management and protection program in the area and that maximun benefits 
to the public in general would be derived under the State programe 


Appellant has submitted no persuasive evidence of error in the 
classification of the land as proper for disposal to the State of Washington 
pursuant to the act of February 22, 1889, as amended, for manage~ 
ment by the State in connection with its public land 
In the absence of error appearing on the face of the reco: 
must show that the adverse classification is erroneous. Cf 
Jackson, et al., A-27236 (February 29, 1956). 


The crucial issue in the instant appeals is the 
fication of the lands, and not the time of the filing of 
applications. : 


After careful review of the evidence in the record it is con- 
cluded that the classification of the lands as unsuitable for individual 
Eien ai was correct, and the decisions of the Manager are affirmed, 
as ° 


3/ The lands involved in selection application Washington 0421 are reported 
to contain timber valued at $26,060.00 and the lands in Washington 0651 
contain timber valued at $19,121.95. 


L/ The f4el4 reports show that sections 16, 28, T. 6 Ney Re 2 Bey Weddoy 
Washington, are State owned lands and that most of the lands in T. 7 N.y 
R. 1£., are owned either by the Weyerhaeuser Timber Company or the 
State of Washington and that the State has a major timber management 
and protection program under way in the area. 
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Greta Elwert and Jack E.: ‘Carl are allowed the right of 
the Secretary of the Interior in-accordance witli wittl the | regulations in h3 pas 
Part’ 221, as amended. See enclosed Form b-1365-— In taking an appeal there 
must be strict compliance. with the regulations." 


: , If'an appeal is taken by either of the. sppellants then the 
adverse party to be served with notice Sperwet 293 


The Commissioner, Department of Public lands, State of 
’ Washington, Olympia, Washington. 


Enclosure 


DISTRIBUIIQIs 


Miss Greta Ebrert (Certified Mail) 

Mr, Jack E. Carl (Certified Mail): 

Commissioner, Departaent of Public Lands, State of Mashiegtcy Cgepta Wash. 
(Regular Mail 


Mr. James J. O'Keane (Regular Mail) 

Mr. Stewart French, Committee Counsel, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

CFG 


JACK E. CARL 
GRETA ELWERT 


A-27870 AOR 23 1959 
A-27900 Decided 


Public Lands: Classification--Taylor Grazing Act: Classification 


Where a tract of public lend is valuable for timber management 
and the State has a major timber management program covering 
the area, the land is not of the character which should be 
classified under the Taylor Grazing Act as proper for disposal 
in satisfaction of individual lieu selection rights. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


A-27870 | Washington 0651, 
Jack E. Carl Washington 0421. 


A-27900 Individual lieu selections rejected. 
Greta Elwert 
Affirmed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Jack E. Carl, as attorney in fact for Frank L. Huston, 
and Greta Elwert, as attorney in fact for Jennie D. Moulton, have 
appealed to the Secretary of the Interior from a decision of the 
Acting Director, Bureau of Land Management, dated August 21, 1958, 
which affirmed decisions of the manager of the Spokane, Washington, 
land office dated July 25 and June 23, 1955, rejecting applications 
filed by them to select lieu lands pursuant to the act of July 1, 1898 
(30 Stat. 597), as amended by the act of May 17, 1906 (34 Stat. 197). 
The applications were filed on October 7, 1952, and October 9, 1951, 
respectively, and were rejected on the basis of a classification of 
the lands selected as unsuitable for individual lieu selection, and 
a finding that the lands are suitable for disposition pursuant to 
State indemnity selection applications Washington 01512 and 01513 
filed by the State of Washington on September 21, 1954, pursuant 
to the act of February 22, 1889 (25 Stat. 676, 679), covering the 
same lands. 


In their appeal to the Secretary the appellants contend 
that the lieu selection rights granted by the act of July 1, 1898, 
gives them a contractual right to select land which "may not properly 
be diminished, restricted or impaired by subsequent classification 
of lands", and that the Acting Director erred in considering the 
action and program of the State of Weshington which selected the 
same lands subsequent to their applications. 


The appellants' contentions are identical to those considered 
in a recent departmental decision, Nelson A. Gerttula, 64 I. D. 225 
(1957). In that'case Gerttula's application for classification of 
certain lands under section 7 of the Taylor Grazing Act, as amended 
(43 U. S. C., 1952 ed., sec. 315f), as proper for acquisition in satis- 
faction of an outstanding lieu right was rejected on the ground that 
the land selected was not of the characterwhich should be classifiéd 
for disposal in satisfaction of an individual lieu selection. In that 
case, as in the present case, the State of Washington filed a State 
indemnity selection application for the land involved subsequent to 
that filed by Gerttule. 


In rejecting the application for classification 


A-27870 
A-27900 


filed by 


Gerttula, the Department pointed out that the right of selection is 


a right to acquire unreserved, nonmineral public land, but 
is no right to any specific tract of land; that all of the 
unreserved and unapproprieted public lands in the State of 
were withdrawn from settlement, location, sale or entry 
for classification pending determination of the most usefu 
to which the lands might be put and for conservation and d 
of natural resources by Executive Order No. 
that the Secretary of the Interior is authoriz 
Taylor Grazing Act, as amended, to examine and classify 
withdrawn lands which are, among other uses, proper for ac 
in satisfaction of any outstanding lieu rights, and to ope 
lands to disposition in accordance with such classificatio 
the right to select unappropriated public land has not bee 


in any way because Congress saw fit, by the Taylor Grazing) 


make a favorable classification of land a condition preced 


that there 
vacant, 
Washington 
reserved 
purpose 
evelopment 


6964 of February 5, 1935; 
ed by section 7 of the 


of the 
uisition 

m such 

in; that 

nm diminished 
Act, to 
lent to 


opening such land for selection; that section 1 of the act protects 


valid rights but since the right to select under the lieu 


selection 


statutes involved is a generel right to select unappropriated land 
and since the land selected by Gerttula was not unappropriated (since 


it was reserved under the general withdrawal of Executive 


Order 6964, 


supra), the right cannot be satisfied until land is selected, which, 
in the opinion of the Secretary of the Interior, is proper for 


acquisition in satisfaction of the right. 


The appellants have pointed out nothing in their appeals . 


to distinguish this case from the Gerttula case, nor have 


they 


presented any additional substantial argument tending to show that 


the principles announced in that decision do not govern 
ease. Cf. Nelson A- 


present 


rttula, A-22716 (July 12, 1941), and A-23158 


(December 31, 1941). The appellants' first contention therefore is 


without merit. 


As for the appellants' second contention, i.e., 
Acting Director erred in considering the action and program of the 
State of Washington, this contention is likewise without merit. 


that the 


The reports of field exemination of the lands sought found 
that the lands are not susceptible to agricultural development and 


are chiefly valuable for timber production. The appellan 
argue that there is any error in this finding. The repor 
land. applied for by Jack Carl states that the land is on 


do not 
on the 
Lewis 


River drainage above Lake Merwin and that, therefore, watershed 


protection is an important consideration which is direct; 


tied 


dnto the timber management program on this land, inasmuch 
cutting of the timber could result in excessive run off o: 
accompanied by soil erosion. The report on the land appl 
vy Greta Elwert states that it is situated on the divide 

the Coweman and Kalama Rivers and is important for waters 
tion since the type of logging done will have a direct 


as clear 

water 

ed for 

tween 
protec— 

‘ect on 


runoff. Both tracts of land also were found to have some value for 
recreational use, furnishing habitat for wildlife, hence access 

for hunting is important. Under State ownership management of the 
timber on both tracts on a sustained yield basis could be achieved, 
whereas private ownership is likely to result in the stripping of 
the timber crop without regard for timber management or future needs. 


In the Gerttula case the Department stated its policy on 
classification as follows: 


"In exercising the discretionary authority vested in 
him, the Secretary, or his delegate, may properly consider 
and weigh all factors which have a bearing on the suitability 
of the lend for use or disposal, including, but not limited 
to, the purpose to which it will be put in conformance with 
those particular public land laws which contain use requirements. 
The Secretary may also properly consider the effect on the 
public interest, particularly in connection with those 
applications under laws where there is no requirement as to 
the physical characteristics of the land applied for, or the 
use to which it may be put. And while, as a general rule, the 
first application filed for a tract of land will have prior 
consideration over subsequent applications for the same land, 
such priority is not absolute but discretionary." 


After considering the merits of Gerttula's individual lieu 
selection the Department concluded that: 


"Since there are both Federal and State timber 
management programs for the immediate area, which programs 
inelude the blocking up of timber lands and the institution 
of sustained yield practices, it is in the public interest 
to retain the tract in public ownership." 


The facts and circumstances in the present case appear 
to be substantially identical with those in the Gerttula case. 
Under these circumstances it was proper to refuse to classify the 
land as suitable for acquisition in satisfaction of the individual 
outstanding lieu rights, and the rejection of the appellants' 
applications is affirmed. 


(Sgd) Roger Ernst 
Assistant Secretary of the Interior 


3 
Interior--Duplicating Section, Washington, D. C. 
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(HEADING OMITTED) Civil Action No. 3069-59 Filed January 4, 1960 


ANSWER 


First Defense 


The complaint fails to state a claim upon which relief can be 
granted against the defendant. 
Second Defense 


The action is, in substance and effect, against the United States. 


Third Defense 
The action cannot be maintained by these plaintiffs because they 


are not the real parties in interest. 


Fourth Defense 
1. The defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 1 of the 
complaint. 
2. Defendant admits the allegations in Paragraph 2 of the 
complaint. 
3. Defendant admits the allegations in paragraph 3 of the 
complaint. 
4. The defendant is advised and believes that the allegations 
in paragraph 4 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 


5. For answer to paragraph 5 of the complaint defendant 


admits that he has refused to issue patents to plaintiffs or those whom they 


represent for the lands described in paragraph 6 of the complaint. De- 
fendant denies that in so refusing he acted unlawfully, unreasonably or 
arbitrarily or contrary to the decisions, rulings and adminifbtrative practice 
of the Department of the Interior. 
6. Defendant admits the allegations in paragraph] 6 of the 


complaint. 
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7. Defendant admits that plaintiffs' predecessors in interest 
received their lieu selection rights and that those rights have been duly 
recorded according to law as alleged in paragraph 7 of the complaint. 


Defendant is advised and believes that the remaining allegations in 


paragraph 7 of the complaint are matters of law which do not require 


answer and, therefore, those allegations are neither admitted nor denied. 

8. For answer to paragraph 8 of the complaint, the defendant 
avers that by Executive Order No. 6964, dated February 5, 1935, the 
lands described in paragraph 6 of the complaint were withdrawn from 
settlement, location, sale, or entry, and reserved for classification 
and they still remain so withdrawn and reserved. Defendant denies that 
the withdrawal by that Executive Order left insufficient lands to satisfy 
plaintiffs’ rights and defendant avers that he has neither made nor been 
requested to make a determination whether enough public lands remain 
vacant, reserved and unappropriated to satisfy plaintiffs' rights and 
defendant further avers that no question of the availability of public 
lands to satisfy plaintiffs' rights was ever raised in the proceedings be- 
fore the Department of the Interior in which plaintiffs sought the patents 
which they now ask this court to compel the defendant to issue to them. 

Defendant is advised and believes that the remaining allega- 
tions of paragraph 8 of the complaint are conclusions of law which do not 
require answer and, therefore, those allegations are neither admitted 
nor denied. 

9. The defendant admits the allegations in the first and the 
third sentences of paragraph 9 of the complaint. He is advised and 
believes that the allegations in the second sentence of paragraph 9 of the 
complaint are conclusions of law which do not require answer and, there- 
fore, those allegations are neither admitted nor denied. 

10. The defendant admits the allegations in paragraph 10 


of the complaint. 
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ll. The defendant admits the allegations in the first, 
second and fifth sentences in paragraph 11 of the complaint. He 
denies the allegations in the third sentence of that paragraph. He 
ie advised and believes that the allegations in the fourth sentence of 
that paragraph are conclusions of law which do not require| answer and, 
therefore, those allegations are neither admitted nor denied. 
12. The defendant admits that in his decision dated 
April 23, 1959, (signed by an Assistant Secretary) he affirmed the 
decision of the Acting Director of the Bureau of Land Management 
and rejected plaintiffs' selections of the lands described in paragraph 
6 of the complaint and denied plaintiffs' applications for patents there- 
for. The defendant denies the remaining allegations in paragraph 12 
of the complaint. 
13. The defendant admits that plaintiffs have exhausted 
their administrative remedies to have the lands described lin paragraph 
6 of the complaint patented to them or those whom they represent but 
the defendant avers that the plaintiffs have not sought any determination 
of the question whether sufficient vacant, unappropriated and unreserved 
public lands are available to satisfy the lieu selection rights claimed 
by plaintiffs. 
14. The defendant denies that he has approved the selection 
by the State of Washington of the lands described in paragraph 6 of the 
complaint and he denies that, in rejecting plaintiffs' applications for 
patents to those lands, he acted unlawfully, arbitrarily or|unreason- 
ably or contrary to any statute, regulation, judicial decision or established 


administrative practice or policy. 


15. The defendant admits that the selections made by the State 


of Washington, identified by serial numbers Washington 01512 and 01513, 
have not been approved and the defendant avers that he will not approve 


those applications without giving plaintiffs advance notice of his intention 
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to do so in ample time to permit plaintiffs to seek injunctive relief 
endente lite from this court if they should be so advised. 
WHEREFORE, having fully answered, the defendant prays that 


the complaint be dismissed. 


/s/ Ralph S. Boyd 
Ralph S. Boyd 


Attorney, Department of Justice 
Room 2131, Department of Justice 
Washington 25, D. C. 

Attorney for Defendant 


(CERTIFICATE OF SERVICE OMITTED) 


(HEADING OMITTED) Civil Action No. 685-60 Filed March 8, 1960 


COMPLAINT FOR REVIEW, FOR DECLARATORY 
JUDGMENT, AND FOR INJUNCTIVE RELIEF 


The plaintiff for its complaint represents as follows: 

1, The plaintiff is a citizen of the United States, and is a 
resident of the State of Oregon. 

2. The defendant is the Secretary of the Interior of the United 
States, and, as such, is charged with the administration of the laws relating 
to the issuance of patents to public lands of the United States in satisfaction 
of individual lieu selection rights under the Act of July 1, 1898 (30 Stat. 
597), as amended by the Act of May 17, 1906 (34 Stat. 197), and in satis- 
faction of state indemnity selections under the Act of February 22, 1889 
(25 Stat. 676, 679). The official residence of the defendant is the Dis- 
trict of Columbia. 

3. The matter in controversy, exclusive of interest and costs, 
exceeds $10, 000. 

4, The jurisdiction of this Court is invoked under Title 11, 
Section 306, of the District of Columbia Code; upon the ground of diversity 
of citizenship and upon the further ground that the matter in controversy 


arises under the laws of the United States. 
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5. This case is concerned with the unlawful, unreasonable 
and arbitrary action of the defendant in failing and refusing to issue to 
plaintiff, as the first selector, a patent to the land in suit in satisfaction 
of his lieu selection right and in authorizing the issuance of title thereto to 
a subsequent selector, the State of Washington, contrary to the law and 
the decisions, rulings and administrative practice of the Department of 
the Interior. 
Plaintiff seeks relief under the terms of Section 10 of the 
Administrative Procedure Act of June 11, 1946, 60 Stat. 243, 5 U.S.C. 
1009, under the terms of 28 U.S.C. 2201 and 2202 relating to declaratory 
judgments, and under the inherent power of this Court to grant injunctive 
relief in the premises. 
6. The land in suit consists of 40 acres of vacant public land 
of the United States, located in the State of Washington, described as 
the NE 1/4SW 1/4 sec. 5, T. 3N., R. 8E., W.M., Washington. On 
April 23, 1959, the defendant improperly "clear listed" tHe land to the 
State of Washington. | 
7. The act under which the plaintiff claims, the Act of July 
1, 1898 (30 Stat. 597), as amended by the Act of May 17, 1906 (34 Stat. 
197), was remedial legislation which granted the right to certain settlers 
en land claimed by the Northern Pacific Railroad Company under its 
grants from Congress, to "in lieu thereof transfer their claims to an 
equal quantity of public lands surveyed or unsurveyed, not mineral or 
reserved, and not valuable for stone, iron, or coal, and free from valid 
adverse claim, or not occupied by a settler at the time of/such entry, 


situated in any State or Territory into which such railroad grant extends. 


| 
...'' Congress intended that timber lands might be selected and the act 
| 


has been so administered. Plaintiff's predecessor in interest, one Frank 
L. Huston, received a valid outstanding right to select 40) acres of public 


land after relinquishing patented land pursuant to the terms of the Act of 
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July 1, 1898, as amended. The lieu selection right held by plaintiff 
is a substantial property right within the due process clause protection 
of the Constitution. Congress in the Act of August 5, 1955 (69 Stat. 
543), recognized the validity of these outstanding rights by requiring 
that they be recorded with the Secretary of Interior. Plaintiff's right 
has been duly recorded pursuant to the terms of that act. 

8. By Executive Orders No. 6910 of November 26, 1934, and 
No. 6964 of February 5, 1935, all of the public lands in certain states 
were purportedly temporarily withdrawn from settlement, sale, location 
or entry pending classification. Since the withdrawals left insufficient 
lands to satisfy plaintiff's rights, to that extent they were legally ineffec- 
tive to cut off, diminish or impair plaintiff's right of selection, and no 
classification of the land was necessary under section 7 of the Taylor 
Grazing Act, as amended (43 U.S.C. § 315f), in order to invest the 
plaintiff with the right of selection. 

9. On October 20, 1953, plaintiff Nelson A. Gerttula, as 


Attorney-in-Fact for Frank L. Huston, filed his lieu indemnity selection 


on the public lands in question (see par. 6, supra). By terms of the law, 


regulations and long standing administrative practice, the selection by 
plaintiff should have operated to preclude subsequent State indemnity 
selection of the land. Almost eleven months after plaintiff's selection, 
the State of Washington filed State Indemnity Selection No. 199, Washington 
01515, on September 21, 1954, covering the same lands. 

10. The Manager of the United States Land Office, Spokane, 
Washington, in a decision dated June 23, 1955, rejected the plaintiff's 
selection on the grounds that (1) the lands were not of the type or character 
available for individual lieu selection under the Act of July 1, 1898, as 
amended; (2) that pursuant to an agreement entered October 2, 1953, be- 
tween officials of the State of Washington and officials of the Bureau of 
Land Management, the Federal officials had agreed to hold all the unap- 


propriated vacant public lands situated in western Washington for the State 
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of Washington and officials of the Bureau of Land Management, the 
Federal officials had agreed to hold all the unappropriated |vacant public 
lands situated in western Washington for the State of Washington; (3) and 
that under section 7 of the Taylor Grazing Act of June 28, |1934, as amended 
(43 U.S.C. 315f), the lands should be classified as suitable for state 
indemnity selection. (Copies of the Manager's decision is made a part 
hereof as Exhibit A.) Plaintiff appealed from this decision to the Direct- 
or of the Bureau of Land Management, Washington, D. C. 
ll. The Director of the Bureau of Land Management, in a de- 
cision dated January 4, 1956, modified and then affirmed the decision 
of the Manager of the Spokane Land Office. The Director) ruled that the 
Land Office erred in one respect: in holding that the lands were not the 


proper type or character for lieu indemnity selections because since the 


| 
claims are based on patented entries, “the land selected in lieu thereof 


need not be of compact form; nor need they be of the character subject 

to entry under the particular law controlling the claim relinquished. ae 

The Director did not deny applicability of the agreement of October 3, 1953, 
between the officials of the State of Washington and the Bureau of Land 
Management. The Director erroneously affirmed the Land Office de- 
cision on the ground that land could be classified as suitable under section 
7 of the Taylor Grazing Act for State indemnity selection.) Section 7 of 
the Taylor Grazing Act, as amended (43 U.S.C. §315f), when applicable, 
limits the Secretary's discretion to determining whether lands are proper 
for acquisition in satisfaction of any outstanding lieu exchange or script 
rights or land grant" and does not clothe the Secretary with any discretion 
to enlarge or curtail the rights of the grantee nor to substitute his judg- 
ment for the will of Congress as shown in the granting act. The plaintiff 
duly appealed from this decision to the Secretary of the Interior, the de- 
fendant herein. (A copy of the Director's decision is made a part hereof 


as Exhibit B.) 
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12. The defendant, in a decision dated June 20, 1957 (signed 
by his Assistant), affirmed the decision of the Director of the Bureau of 
Land Management, and rejected plaintiff's prior selections based on a 
classification under section 7 of the Taylor Grazing Act that ''it is in the 
public interest to retain the tract in public ownership." The defendant 
held that since the State's application was filed some eleven months after 
the filing of the plaintiff's application "it does not appear that the State 
was sufficiently diligent in the attempted exercise of its right, following 
the filing of the Gerttula application, to merit preferential consideration 
of its application over that of Mr. Gerttula."" In spite of this decision, 
the defendant on April 23, 1959, purportedly "clear listed" the lands in 


question to the State of Washington pursuant to the State's indemnity selec- 


tion of September 21, 1954 (see par. 9, supra). Thus the defendant 


arbitrarily circumvented his own decision in granting the lands to the State 
of Washington, regardless of the State's delay in applying therefor, thus 
giving effect to the illegal agreement of October 3, 1953, with officials 
of that State (see par. 10 and ll, supra). (A copy of the Secretary's de- 
cision is made a part hereof as Exhibit C.) 

13. Since 1939, the defendant has rejected all efforts by plain- 
tiff to select lands in satisfaction of his lieu selection right. 

14. Plaintiff has exhausted his administrative remedies. 

15. Thejaction of the defendant in approving a grant of lands 
to the State of Washington and in rejecting the prior individual leu 
selections of the plaintiff for a patent was unlawful, arbitrary and unreason- 
able, in violation of the express and mandatory provisions of the applic- 
able statutes and judicial decisions and contrary to the regulations, de- 
cisions and established administrative policy in practice of the Department 
of the Interior. 

WHEREFORE, plaintiff prays: 
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| 
(1) That the Court review the action of the defendant in accord- 


ance with the provisions of Section 10 of the Administrative Procedure 
Act (5 U.S.C. 1009): 
(2) That it be declared and adjudged that the approval of a 


grant to the State of Washington and rejection of plaintiff's indemnity 


lieu selection to the land was in violation of law and should be set aside, 


and that the defendant be directed to reinstate plaintiff's selection and to 
issue a patent in satisfactim thereof for the lands to plaintiff; 
(3) That defendant pay to plaintiff the costs of this action; and 
(4) That plaintiff have such other and further relief as is just 


and equitable. 


/s/_Charles F, Wheatley, Jr. 


* | 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
209 Federal Building 
Spokane 1, Washington ‘JUN 23 1955 


Certified Mail 
Ret Recel) 


DECISIO# 


Melsca A. Corttula 3 Individual Lieu Selection 
w-01153 . 

State of Washingtoe % Iademaity School-Lasd Selection 
W-01515 List Ho. 199 
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Individual Lieu Selection Rejected 
Indemnity School-Land Se ection to be 


Oa October 20, 1953, Belson A. Certtula, Attorney-in-Fact 
for Frank L. Buston, through substitute Power of Attorney from G. W. 
Mowell, filed application W-01153 to select the NELSW;, Sec. 5, T. 
3u., R. 8 E. W. M. pursuant to the Act of July 1, 1898 (30 Stat. 
$97, 620), and as amended by the Act of May 17, 1906 (34 Stat. 197). 


Yrenk L. Huston, assignee of the original entrynsn, 
Thouss F. Johnson, filed relinquishment of the homestead entry embrac- 
ing the SEX, Sec. 35 T. 4 H., R. 19 &. W. M., on February. 29, 1907, 
eaid entry being cancelled on Octoder 8, 1909. 


Using the land in the cancelled entry as base, except the 
SELSEY, Frank L. ‘Huston selected other lands in liew thereof to the 
extent of 120 acres, lesving 40 acres yet to be selected. 


A subsoquent application to select the NE} Swk, Sec. 13, 
T. 38., B.S E.W.M. filed by Huston was rejected, and the preseat 
applicant, through Power of Attorney, is hereby applying to select 
the REXSwk, Sec. 5, described above, in lieu of the unused base. 


On October 2, 1953, and previous to the time the individual 
lieo selection, W-01153, was filed in this office, an agreement was 
reached between the Commissioner, Depertment of Public Lands, State 
of Washington, and the then Regional Adninistrator, Region I, Bureau 
of Land Manazerent, Portland, Oregon, wherein ell suitable, unreserved, 
unappropriated, vacant public lends situated in the western portion of 
the State of Washington were to be made available to the State for 
selection as indemnity school-lands in lieu of the lands lost to it, 
and as provided for by the Enabling Act of February 22, 1889, as 


ESGIISIT A 


Accordingly, on September 21, 1954, the State of Washington, 
through its Comissiouer, Department of Public Lands, filed application 
W-01515, List No. 199, to select, among other lands, the sane 
lands exbraced in the individual lieu selection application, W-01153, 
filed by Nelson A. Gerttula. 


As stated in the application, W-01153, the lands ere of a 
rough, mountainous character, not suitable for grazing, none of which 
can be cultivated, end which support a fairly beavy grovth of timber. 
Thies is further substantiated by a field report made in connection 
with a public sale application for the same land, which vas filed in 
this office in 1949. This public sale epplication was rejected for the 
reason the lend was classified as being valusble for timber production 
and should be retained in public ownership. 


The kind of land, therefore, being selected by the applicant, 
Meleon A. Gerttule, in this case vould not be of the type nor 
character as originally entered by Thozas FP. Johnson under the agri- 
culture homestead laws. Further, the fact that the assignee, Frank 
Buston, pertially exercised his right to select lieu lands |in the 
amount of 120 ecres in a different location, would be co.trary to the 
provisions of the Act of July 1, 1898 itself, since it has becn held 
that lands selected in lieu of lands relinquished to the Northern 


Pacific Railway Company (28 L.D. 103, 109, 113) aust be of a character 
subject to selection, must be in a compsct body, and of the same 
character subject to entry under the particular lew controlling the 
eleim relinquished. 


Furthermore, the lands involved vere temporarily ‘withdrawn 
by Executive Order 6910 of November 26, 1934, and 6964 of February 5, 
1935, from all forms of appropriation end reserved for ¢ ification 
as contemplated by Section 7 of the Taylor Grazing Act of June 28, 1934 
(48 Stat. 1272) as amended, and the regulations contained in 43 CFR, 
Part 296. Section 7 of the Taylor Grazing Act, and Executive Order 
6910 and 6964, supra, provide for the classification of the public lands 
for its highest use and for conservation and development of natural 
resources. 


According to the records and reports in this office, the 
lands involved are suitable and available for selection by|the State 
of Washington, and the highest use to which they may be appropriated, 
as contemplated by Executive Orders 6910 and 6964, arid Section 7 of 
the Act of June 23, 1934, supra, and in the best intercsts/of the 
public would be to dispose of then to the State of Washington as 
indemnity for lands lost to the State under grants of land provided 
for by the Enabling Act of February 22, 1889, supra. The State of 
Washington, if the lands are finally granted to it ray use| then for 
future production of timber, recreation, and for other pu: - Any 
proceeds derived therefrom may be used in support of the 
schools and other educational institutions. 


2 


Ja view of the above facts, the individual lieu selection 
application, W-01153, ie hereby vejected and further consideration will 
be given to approving the indemnity echool-land selection, W-01515, 
filed by the State of Washington. 


The applicant, Nelson A. Gerttula, Attorney-in-Fect for 
Frank L. Huston, is allowed 30 days from receipt hereof with which 
to appeal this decision to the Director, Bureau of Land Management, 
through this office, failing tn which the case will be closed without 
further notice. 


i 
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$29 Builders Exchange Bldg. 
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Area Administrator, Area I 
Bureau of Land Management 
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Bureau of Land Management 
Washington 26, D.C. 


January 4, 1956 
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DECISION sas 


8 
Nelson A. Corttula t Individual Lieu Selection 
t 


Decision of Manager Affirmed | 
| 


Mr. Gerttula appealed to the Director of the Bureau of Land 
Managewent from a decision of the Manager of the Land Office at Spokane, 
Washington, dated June 23, 1955, which rejected his application to 
select a 40-acre tract 1/ in satisfaction of an outstanding lieu selec- 
tion right of Frank L. Huston 2/, under the terms of the Act of July 1, 
1898 (SO Stat. 597, 620) as amended by the Act of May 17, 1906, which 
provided for the relief of certain settlers and entrymen on lands within 
the limits of the land grant to the Northern Pacific Railway Company. 
Rejection was based on grounds that the land selected was not suitable 
under the terms of the Taylor Grazing Aot for individual lieu selection; 
that the solection was not in accordance with regulations requiring 
that lands seleotec under the terms of the cited acts should be in 
compact form and of the character of the base lands relinquished. 


The rocord shows that the BXSWi seo. 5, of which the subject 
tract NEASW4 represents one-half of such area and the 4 also in- 
volved in a similar caso (Washington 01125) before this office on 
appeal comprises the other half, supports a stand of good quality 
immature. Douglas fir of an estimated volume, in 1949, of 1,540,000 
feet, at a value then of $6,767, At that time, a public sale appli- 
cation for the land was rejected. A current report estimates the value 
of the timber at about double the figure given in the previous report. 
The report showed that the land is not suited to grazing or agriculture, 


17 Mr. Certtule applied Tor the RESos sec. 5, T. 3 No, Ro 8 EB, 


WM. Washington, 
2/ The base lands include the SEi sec. 56, T. 4 Ne, R. 19 E., WM, 
Washington, ami were patented to Thomas F. Johnson on December 17, 
1900, Huston, as an assignee of Jolmson, relinquished the bese lands 
and was grented the right to select other land in lieu ised those re- 
linquished, by the Commissioner's letter “F° of Sep er 24, 1910. 
The right was exercised as to R{SWi, SHISE4 of the base, and patent 
aan for the 120 acres selected in lieu thereof on November 15, 
916. EXSIBIT B 


tut that (ts velue aloe co it) timber. The tract is adjacent to 
tho Gifford Pinchot Krtionnl Forest boundary end is elso in an area 
where the State of iiachington is blocking up its holdings of timber 
lend to facilitate protection ond manzgenent. The Menager listed 
as one grovad for his decision, that. it was in the public interest 
that the sudject tract be in public ormership for sustaiued yield 
management of the immature timbor thereon, Accordingly, it was held 
that the landis not prover for individual lieu selection. The de~ 
cision noted that the cubject tract is included in School Indemnity 
Selection $199, Washington 01515, filed September 21, 1954. 


lr. Gerttula appealed from this deciaion on the grounds 
that the Taylor Grazing Act cannot vest in the Secretary of the 
Interior discretion as to whether hie individual lieu selection 
should be allowed, because the right to select has ripened into ea 
contract and is a vested right protected from destruction; that the 
Manager's decision violates Seotion 1 of the Taylor Grazing Act in 
that it diminishes, restricts, and impairs an existing right; that 
his applicetion should havo been given preference to the State's ap- 
plication by virtue of having been filed nearly a year prior to it. 


The! land applied for was withdrawn from sottlement, loca- 
tion, sale, or entry and reserved for classification by Executive 
Order No. 6910 of November 26, 1934. Section 7 of the Taylor Grazing 
Act, as amonded (43 U.S.C. 1952 ed., sec. S15f), authorizes the 
Secrotary of the Interior, ir his disoretion, to examine md to 
classify such  withdrmm land, and if it is dotermined that the land 
43 more valuable or suiteble for purposes other than those provided 
for by the Taylor Grazing Act, or propor for acquisition in satis- 

. faction of any outstanding lieu, exchange or scrip rights or land 
grant, to restore the land to entry in accordance with such clasai- 
fication. Iti is provided, "Such lands shall not be subject to dispo- 
sition, settlement, or occupation until after the samo have been 
classified and opened to entry.” 


The Department has consistently held that selection rights 
under the Act of July 1, 1%» oe oarry no right to a partiouler 
tract, and that favorable clas cation of a selected tract, under 
the terms of the Taylor Grazing Act as citod above, is an absolute 
requisite to the allowance of such an application. See Nelson Ao 
Gerttula, A-22716 (July 12, 1941); Nelson A. Gerttula, A-25155 
‘Woecexber 31, 1941). pas ena a eek 


In the decision last cited the Department ruled as follows: 


-"fhe land's only value for an inaividual lay in its 
timber. «© « s The timber land selected by appellant is 
affected by a public interest. © » © it is located within 
the Columbia Gorge area for which certain planning agencies 
of the Government contemplate coordinated treatment, in- 
cluding protection of forest lands. * * * it is marked for 
forest.land acquisition by both the Federal Forest Service 


and the State of Washington. * * * It follows that/he 
Commissioner of the General Land Office/ was gorreot 
‘also in holding that the selected tract was not Freeper for 
acquisition by applicant in satisfaction of his Iipu seleo- 
tion right.” 


The land selected in this instant case is not of the character which 
should de classified for disposal in satisfaction of the individual 
lieu selection right. The possible suitability of the |subject tract 
for School Indemity Selection under the application filed by the 
State of Yashington is not being adjudicated in this case, and Mr. 
Gerttule's application is being rejected on its merits independent 
of the State‘s application. 


The Manager's decision listed as one ground, an interpre- 
tation of Paragraph 14 of tho re ations pertaining te the Act of 
July 1, 1698 (28 LD 105, at 109 1899)), that the land selected 
must de in compact form and of the character subject to 
the particular law controlling the olain relinquished. 
assigned this as error, contending that Paragraph 14, cited above, 
manifestly applies only to relinquished ertries that had not been 
patented nor final proof submitted thereon-- while in his case 
patent had been 4seued. The requirement that the selected lands be 
in compact form does apply only to rights besed on relinquished 

4 or for which final proof had not been submitted. 
See James Deering, 41 LD 271 (1912). The relinguished lands here 
involved were Fatented on December 17, 1900, and the ight to select 
was granted under the Act of May 17, 1906 (34 Stat. 1 7), which extended, 
in terms, the Act of July 1, 1898, supra, to 4noclude any bona fide 
settlement or entry made subsequent fanuary 1, 1898, and prior to 
May 31, 1905. Consequently, the Jands selected in lieu thereof need 
not be of compact form; nor need they be of the character sudject to 
entry under the particular law controlling the olaim relinquished. 
See 45 CFR 278.58. Although this last ground oited by the Manager 
4g not reason for rejecting the gubject application, the reason 
listed previously is applicable and controlling in this case. 


Accordingly, the decision of the Manager is affirmed. 


This decision is subject for 50 days to a right of appeal 
to the Secretary of the Interior. If an appeal is filed, it must 
conform to the provisions of 43 CFR 221.75 and 221.76. See Circuler 
No. 1818 attached. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 


JUN 20 1957 


: Washington 01153. 


3 Individual liew selection 
2 rejected. 


3s Affireed. 
APPEAL FROM THE BUREAS OF LAND MANAGSKSNE 

Oa October 20, 1953, Rolson A. Gerttula, as attorney in 
fect for Frank L. Baston, filed an epplication for the classification, 
ender section T of the Taylor Gresing Act, ao amended (23 U. 6. Co» 
1952 ed., sec. 315f), of the KE:S#; sec. 5, T. 3 Bey Ro 8 By We Me, 
Washington, ‘as proper for ecquisition in satisfection of an outstanding 
Lien right, scquired pursuant to the acte of July 2, 2096 (30 Stat. 597, 
620), end Mey 17, 1906 (34 Stat. 197), and for the epening of that 
lend te selection. Om June 23, 1955, the manager cf the Spokene lend 
office rejected the applicetion, vbereupon Kr. Gerttala eppealed to 
the Directer of the Bureau of Lend Management. On Jemaery 4, 1956, 
the Director affirmed the action of the manager ca the ground that 
the land selected ty Mr. Certtula is not of the chracter which 
etoulé be classified for disposal ia satisfaction of en individeal 


2 ‘ end settlers 
within the limits of the land grant to the Northern Pacific 
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lieu selection right. Mr. Certtule has now appealed to the 
Sccretary of the Interior. 
Mr. Oerttule contends that the right which Huston acquired 
when he relinquished land on vhich he bed a completed clais is 
contractual right to select land; that that right is protected by 
sectica 1 of the Taylor Grasing Act (43 U. S. C., 1952 ed-, sec. 
315) end may not properly be diminished, restricted or impaired 
by classification of the lend applied for as not suitudle for dis- 
position in sstisfection of thet rights that the Director erred in 
holding thet the selection right under the act of July 1, 1678, 
carries no right to @ pentiomlar tracts that the Director erred in so 
construing section 7 of the Taylor Grazing Act as to impsir an 
existing right; and, finally, that while the Director stated thet the 


Gerttule application was considered on ite merits end vithout reference 


to the possible suitability ef the tract for selection by the State 
ef Washington wader « later application (Washingtos 01515), the fact 
thet the State hed filed such an application vas taken into consider- 
ation in denying his epplication. 


Al) but the last of these contentions made by Mr. Gerttule 


tm his present appeal have slreaty been considered ty the Depertwent 
de connection with efforts which Kr. Gerttula has mais, since the 


evactment of the Taylor Grating Act, to select lend im satisfactica 
of lieu rights acquired pursuant to the acts of July 1, 1698, wt 
May 17, 1906. 
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In 19h1, the Department rendared two decisions affirring 

the action of the Commissioner of the General Land Office, predscessor 
of the Director of the Bureau of Lund Managenent, in rejecting selece 
tions made ty Mr. Gerttula in satisfaction of outstanding lieu rights. 
In both of those decisions. the Department recognized that the eppli- 
cant had a valid outstanding right to select 40 acres of public land. 
It held, however, that the selection right carries vith it no right 

to « particular tract, that the refusal to spprove « particuler aelec- 
tica is neither to repudiate nor to destroy the selection right, end 
that the right continues to exist unimpaired and vill be permitted to 
be satisfied when exercised with reference to jands vbich mest statutory 
conditions end which, if reserved, may be restored to selection without 


sajury to parmount poblic interest. 


fhe Depertacnt’s position vith sy a to the satisfactica 


of the right here attempted to be exercised may be summarised as 


_ 2/ Belson A, Gerttule, substitute -in-fact for 
W. G. Howell, at =in-fact for fraok L. Huston, Aq-22/ uly 12, 
uth oer SS qiscauiee aber 31,1951). 


: 3/ | In the second decision, the right involved was the 
seme as that attempted to be exercised hore. 


h/ | The right vhich Mr. Gerttule is attempting to exarcise 
is based upon & cleim which had been perfected. Therefore, there is 
no question in this case as to the character of the land which may be 
eeectea as there may be 1m nose cases woere « party Stvenpts tO 
auercase 3 lien selection right besed upon an uncompleted scttlenent 
claim or upon a homestead entry under which the party had not : 
completed his required residence or improvensnts. 
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follows: The right is to acquire unreserved, nsonsinsral public land 
equal in emount to the land relinquished. There is no right to any 


specific tract of land. All of the vacant, unreserved and wnappro- 
priated public lands in the State of Washingtoa vere withdrevn from 
eettlement, locatioca, sale or extry and reserved for elassificatica 


pending determination of the most useful purpose to which the lands 
might be put end for conservation end developsent of matural resources 
by Executive Order Bo. 6964 of February 5, 1935. However, the 
Secretary of the Interior is, by section 7 of the Taylor Grating Act, 
as asenfed, snthorized, in his discretion to examine and classify 
any of the withdraw lands which ere more valuable or suitable for 
the production of agricultural crops than for the production of 
native grasses and forage plants, or more valuable or suitable for 
exy other use than for the use provided for by that act, or proper 
for acquisition in satisfaction of any outstanding lieu, exchange or 
ecript rights or land grant, and tq open such lands to entry, selec- 
tion, or location for disposal im accordsnce with such clessificatica 
under epplicatle yublie-lend lave. The right to select unappropriated 
public land which, in this instance, hed been outstanding and un- 
exereieed for epproximately « quarter of « century prior to the 
withdrewal mentioned above end prior to the passage of the Taylor 
Grazing Act, bas not teen divinished in any way because the Congress 
sav fit, by the Taylor Grazing Act, to meke « favorable classificatica 
of land a condition precedent to opening such lan’ for selection. Bothing 
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in section 1 of the Tuylor Grazing Act, vhich section provides that 
nothing in the ect shall be construed to diminish, restrict, or iz- 
pair any right which pad been initiated under existing lav, except 
as othervise expressly provided in that act, compels a contrary 
conclusion. Section } of the act protects valid rights but since 
the right to select under the jieu selection statutes involved is 
@ general right to select uneypropriated lend anf since the land 
selected ty Dr. Gerttule is not unappropriated, the right canno* be 
satisfied until land is selected which, in the opinion. of the 
Secretary of the Isterior, is proper for acquisition in satisfectica 
of the right. 

In exercising the discretionary authority vested ia hin, 
the Secretary, or his delegate, may properly consider and weigh all 
factors which have @ bearing on the suitability of the land for use 
or disposal, including, but not limited to, the purpose to which it 
wil) be put tn conformance vith those particular public land lews 


which contaia wee requirements. The Secretary say also properly 


eonsiser the effect on the public interest, particularly in connection 
with those applications uader laws where there is no requirencnt as 
to the physical characteristics of the land applied for, or the use 
to which it may be put. Ani while, as a general rule, the first 
application filed for tract of land will have pricr covstéerstica 
over subsequent applications for the same lan, such pricrity of 
consideration is not absolute tut discretionary. 


A-27325 


Kor does the fact that a tract of land, embraced in a first 
epplication, contains resources which would permit the applicant to 
neat the ninimm reyuirenents ixposed by the law under which the eyjli- 
eation ig filed require that the lend be classified for disposal undsr 
thet particular application if the land is more suitatle for use oF 
disposals prescribed or contemplated by other applicatle statutes. 

Tor 4s it incumbent on the Secretery, or|his delegate, to 
classify lend for @isposel under any perticular law, even though it 
meets the minimm requiroments of that lew, if the land is found to 
be more suitable for the uses prescribed or contexplated by otber 
applicable lavs, or if the public interest vould be better served by 
GQisposel under other spplicable laws. Hovever, the classification 
scsi ty eatin Genvunite vo ee Cissk apc lbankions Srpeely x70, 
wnless the facts and circumstances support anothers classification - 
ec being more in the public interest. 

Applications made by the States in exercise of their licu 
selection rights sbould, as a matter of principle, be honored over 
competing private spplicetions for the seme lands, even though the 
latter may more nearly fit the characteristics of the lends. poweteny 
in order to merit preference consideration, the Btate should be éili- 
gent in exercising its selection rights and should make application 
within a reasonchle time after the filing of eny competing erplication. 
Othervise prior cospeting applications will normally be granted the 


eqaiteble consideration to vhich they are entitled. Therefore, the 
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equities of @ prior competing application constitute en elemeat 
which should be considered in determining vhat constitutes & 
reascnatle tise. 

be record shows that the State's application was filed 
sone eleven months efter the filing of the Gerttule application. Ta 
the cirounstances involved in this particular case, it does not eypear 
that the State was sufficiently diligent in the attenpted exercise of 
ite Fight, following the filing of the Gerttula epplisation, to merit 
preferential consideration of its application over thet of Mir. Gerttule. 

Kowaver, I find nothing in the record to indicate that Mr. 
Gerttula’s spplicetion was not considered on its merits or that the 
Lect that the State had filed a subsequent application for the seus 
lend influenced the decision of the Director. 

the lend in question 1s a forty-ecre tract of mountainous, 
timbered land lying eAjacent to the Gifford Pinchot National Forest. 
Te is not suitable for cultivation. Since there ere both Federal 
anf State timber management programs for the immediate ares, which 
programs inclede the dloeking up of tinder lands end the institution 
of sustained yield practices, it is in the public interest to retais 
the tract in public omership. 

In the eireunstances, it was proper to refuse to classify 
the lend es suitable for sequisition in satisfaction of the individual 
‘eutatanding Lieu right. he rejection ef Mr. Gerttula’s application — 
is, accordingly, affirued. 


sed) Roget,  Emst 


Assistant Secretary of the Iaterior 
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(HEADING OMITTED) Civil Action No. 685-60 Filed May 6, 1960 


ANSWER 


First Defense 


| 
The complaint fails to state a claim upon which [relief can be 


granted against the defendant. 
Second Defense 


The complaint shows on its face that the case is 


Third Defense 


The complaint fails to state a justiciable case oF controversy. 


Fourth Defense 


The complaint shows on its face that it is imposjsible for the 


plaintiff to obtain any relief from the defendant. 
Fifth Defense 


The State of Washington is an indispensable party defendant 
but it cannot be joined as a party. 


Sixth Defense 


The complaint shows on its face that the plaintiff is not the real 
party in interest. 


Seventh Defense 


The court lacks jurisdiction of the subject matter of the com- 


Eighth Defense 
The plaintiff should be denied relief because he has been guilty 


of laches in failing to seek judicial review of the decision of the defendant 


before title to the land in question became vested in the State of Washington. 


2460s 


Ninth Defense 


1. The defendant is without knowledge or information sufficient 
to form a belief as to the citizenship and residence of the plaintiff. 

2. The defendant admits the allegations in paragraph 2 of the 
complaint. 

3, The defendant admits the allegations in paragraph 3 of the 
complaint. 

4, The defendant is advised and believes that the allegations in 
paragraph 4 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 

5. The defendant denies that he has acted unlawfully, unreason- 
ably, arbitrarily or contrary to law or to the decisions, rulings and ad- 
ministrative practice of the Department of the Interior in rejecting plain- 
tiff's application to make a lieu selection as alleged in the first paragraph 
of paragraph 5 of the complaint. 

Defendant is advised and believes that the allegations in the 
second paragraph of paragraph 5 of the complaint are matters of law 
which do not require answer and, therefore, those allegations are neither 
admitted nor denied. 

6. Defendant admits that on October 20, 1953, the plaintiff 
filed a "PETITION FOR CLASSIFICATION AND OPENING TO ENTRY, 
SELECTION OR LOCATION" and applied to make a lieu selection of the 
NE 1/4 of the SW 1/4 of Sec. 5, T. 3N., R. 8 E., Williamette Meridian, 
Washington. Defendant avers that by his decision of June 20, 1957 
(64 1.D. 225) he rejected plaintiff's application. Defendant admits that 
prior to the institution of this action the land was clear listed to the State 
of Washington but defendant denies that there was anything improper in 
such clear listing. 

7. Defendant admits that on September 24, 1909, Frank L. 


Huston received a valid lieu selection right for 160 acres of vacant, 
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unapprepriated and unreserved non-mineral public land not valuable 

for stone, iron or coal and within the State of Washington, /in exchange 

for his relinquishment, under the provisions of the act approved July 

2, 1898 (30 Stat. 597, 621) as amended, of his claim to anjequal area of 
land previously patented to one Thomas F. Johnson and by/him assigned 

to Huston. Defendant avers that Huston exercised that lieu selection 

right to the extent of 120 acres of land for which a patent was issued 

to him under date of November 15, 1916. Defendant admits that Huston's 
lieu selection right remains in force to the extent of 40 acres. De- 
fendant admits that the remaining lieu selection right issued to Huston 

has been recorded in compliance with the requirements of|the act approved 
August 5, 1955, (69 Stat. 543). Defendant is advised and!/believes that 
the remaining allegations in paragraph 7 of the complaint are arguments 
er conclusions of law which do not require answer and, therefore, those 
allegations are neither admitted nor denied. 


8. The defendant admits that the lands which plaintiff applied 


to select were withdrawn from entry by Executive Order No. 6964, 


dated February 5, 1935, The defendant is advised and believes that the 
remaining allegations in paragraph 8 of the complaint are jarguments 
or conclusions of law which do not require answer and, therefore, 
those allegations are neither admitted nor denied. 
9. Defendant admits the allegations in the first) and third 
sentence in paragraph 9 of the complaint. Defendant is advised and be- 
lieves that the allegations in the second sentence of paragraph 9 of the 
complaint are conclusions of law which do not require answer and, there- 
fore, those allegations are neither admitted nor denied. 
10. The defendant admits that a true copy of the decision dated 
June 23, 1955, of the manager of the land office at Spokane, Washington, 
is annexed to the complaint as. Exhibit A thereto and defendant admits that 


the plaintiff took a timely appeal from that decision to the Director of the 


S148 32 


Land Management. Defendant is advised and believes that the remaining 


allegations in paragraph 10 of the complaint are interpretations of that 


decision which do not require answer and, therefore, those allegations 
are neither admitted nor denied. 

1l. The defendant admits that a true copy of the decision 
dated January 4, 1956, by the Director of the Bureau of Land Manage- 
ment, is annexed to the complaint as Exhibit B thereto and defendant 
admits that the plaintiff took a timely appeal from that decision to the 
Secretary of the Interior, the defendant in this action, Defendant is 
advised and believes that the remaining allegations in paragraph 11 of 
the complaint are interpretations of that decision or arguments or con- 
clusions of law which do not require answer and, therefore, those allega- 
tions are neither admitted nor denied. 

12. The defendant admits that a true copy of the decision 
dated June 20, 1957, made under authority delegated by the defendant 
to the Assistant Secretary of the Interior, is annexed to the complaint 
as Exhibit C thereto. The defendant is advised and believes that the 
remaining allegations in paragraph 12 of the complaint are interpreta- 
tions of that decision or arguments or conclusions of law which do not 
require answer and), therefore, those allegations are neither admitted 
nor denied. 

13. The defendant admits that since 1939 the plaintiff has 
failed te make a valid selection of public lands proper for acquisition 
in satisfaction of the remaining part of the lieu selection right issued to 
Huston. 

14. The defendant admits the allegations in paragraph 14 of 
the complaint. 

15. The defendant denies each and every allegation in para- 
graph 15 of the complaint and defendant avers that plaintiff has no standing 
to question the propriety of the grant of the lands to the State of Washington 


by clear listing. 
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WHEREFORE, having fully answered, the defendant prays that 


the complaint be dismissed with costs against the plaintiff. 


/s/_Ralph S. Boyd 
Ralph S. Boyd 


Attorney, Department of Justice 


(CERTIFICATE OF SERVICE OMITTED) 


(HEADING OMITTED) Civil Action No. 3069- '59 
Civil Action No. 685 - '60 


ORDER OF CONSOLIDATION 


These causes came on to be heard on motion of plaintiffs for an 


order consolidating them, and it appearing that they involve common 

questions of law and fact, and that consolidation will reduce cost and de- 

lay, it is this 28th day of November, 1960 
ORDERED, that the above entitled actions be and they hereby 


are consolidated. 


/s/_ Charles F. McLaughlin 
Judge 


I consent to the above order: 


/s/ Ralph S. Boyd November 28, 1960 


OK - 


* * * 

(HEADING OMITTED) Civil Action No. 3069 - '59 
Civil Action No. 685 - '60 Filed January 19, 1961 

MOTION FOR SUMMARY JUDGMENT 


Plaintiffs move the Court, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, to enter Summary Judgment against the defendant 
in the above consolidated cases upon the pleadings on file herein and exhibits 


annexed thereto and the Memorandum of Points and Authorities served 
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herewith in accordance with the relief sought in the complaint. No 
genuine issue exists as to any material fact and the plaintifis are entitled 
to a judgment as a matter of law. 

The grounds for this motion are: 

l. The defendant's determination that the Executive Order 
withdrawal No. 6964 of February 5, 1935, was effective to reserve the 
lands as against plaintiffs' rights of selection so as to require classification 
of the lands pursuant to section 7 of the Taylor Grazing Act as amended, 
is contrary to law in that the withdrawal left insufficient lands to satisfy 
plaintiffs’ rights. 

2. The defendant acted beyond the limited discretionary powers 
vested in him by section 7 of the Taylor Grazing Act in changing the terms 
set forth by Congress for lieu selections of public lands under the act 
of July 1, 1898, as amended by the act of May 17, 1906. 

3, The defendant arbitrarily rejected plaintiffs' prior selections 
of lands in favor of the subsequent selections by the State of Washington 
contrary to the regulations, decisions and established administrative pro- 
cedure of the Department of Interior. 

The plaintiffs respectfully request that the Court hear oral 


argument upon this motion. 


/s/ Charles F. Wheatley, Jr. 
Charles F. Wheatley, Jr. 
ek 


* * * 
(HEADING OMITTED) Civil Action No. 3069- '59 
Civil Action No. 685 - '60 
ORDER SUBSTITUTING PARTY DEFENDANT 


It appearing that Stewart L. Udall is now the duly qualified and 
acting Secretary of the Interior, succeeding Fred A. Seaton, resigned, it 
is hereby ORDERED THAT Stewart L. Udall, Secretary of the Interior, be 
substituted for Fred A. Seaton as the defendant in the above consolidated 


cases. 


ane 


The substituted defendant may have until April 5, 1961, 
within which to respond to the plaintiffs' motion for summary judgment. 
Dated this 9th day of March, 1961. 
B. Shelton Matthews 


Judge 
United States District Court 


Consent: 


/s/ Charles F. Wheatley, Jr. 
/s/_ Ralph S. Boyd 


OK 
* ** % 


(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 Filed May 5, 1961 


MOTION BY DEFENDANT FOR SUMMARY JUDGMENT 


Pursuant to Rule 56 of the Federal Rules of Civil Procedure, 
the defendant moves the Court on the basis of the record made in this case 
to enter summary judgment in his favor and dismissing the complaints in 
these actions on the ground that there is no genuine issue of material fact 
and the defendant is entitled to judgment as a matter of law. 


/s/ Ralph S. Boyd | 
Ralph S. Boyd 


* 

Points in support of motion: 

1. The plaintiffs have no standing or capacity to sue as 
"“Attorneys-in-Fact." 

2. Gerttula's case is moot because the legal title to the land 
which he seeks has passed to and vested in the State of Washington. 

3. The plaintiffs have no right to select lands without regard 
to their withdrawal by Executive Order No. 6964 and the Taylor Grazing Act. 

4. The decisions of the Secretary were within the scope of his 


authority and were reasonable. 


362 > 


(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 Filed May 5, 1961 


STATEMENT UNDER RULE 9(1) TO ACCOMPANY DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 


In compliance with Rule 9(1) the defendant submits the following 
statement of material facts as to which he contends there is no genuine 
issue. 

1. The several lieu selection rights asserted by the plaintiffs 
are recorded with the Department of the Interior under the Act of August 


5, 1955 (69 Stat. 534) as follows: 


Plaintiff Serial No. Owner Pitf's. Interest 


Gerttula 73595 Frank L. Huston Attorney in fact 
Carl 73904 Carl Owner 
Elwert 73482 James j, O'Keane Attorney in fact. 

2. All of plaintiffs' applications for classification of, and to 
select, the lands in question were made by plaintiffs in their purported 
capacities as attorneys in fact for others. 

3. The copies of the decisions made within the Department of the 
Interior, which are annexed to the complaints, are true and correct copies 
of the originals. 

4. At no point in the proceedings before the Department of the 
Interior did any of the plaintiffs challenge, controvert or offer evidence 
to contradict any statement of fact made in the decisions A-27325 dated 
June 20, 1957 (Ex. C to Gerttula's complaint) and A-27870 and A-27900 
dated April 23, 1959 (Ex. C to Carl and Elwert's complaint). 

5. Gerttula filed his application for classification and for the 
selection of the land which he seeks to acquire on October 20, 1953. 

Elwert filed her application for classification and for the 
selection of the land' which she seeks to acquire on October 9, 1951. 


Carl filed his application on October 7, 1952. 


6. The application by Gerttula was finally rejected by the Secretary 
of the Interior by decision dated June 20, 1957, particularly identified in 
paragraph 4 above. 

The applications by Elwert and Carl were finally rejected by 
decision dated April 23, 1959, also identified particularly in paragraph 
4 above. 

7. The land for which Gerttula applied was clear listed to the 
State of Washington on April 23, 1959. 

Respectfully subrnitted, 


/s/ Ralph S. Boyd 
Ralph S. Boyd 
ee a 


* * 


(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 Filed May 26, 1961 


PLAINTIFFS' OBJECTIONS TO DEFENDANT'S STATE- 
MENT UNDER RULE 9(1) 

Plaintiffs object to defendant's ''statement under rule 9(1) to 
accompany defendant's motion for summary judgment" as follows: 

1. Any statement as to how the plaintiffs' lieu selection rights 
are recorded with the Department of the Interior under the Act of August 
5, 1955 (69 Stat. 534) is irrelevant as the defendant has admitted that 
plaintiffs' rights have been duly recorded according to lawyas alleged 
in paragraph 7 of the complaint (Def's. Answer to Complaint in No. 
3069-59, par. 7; see also Def's. Answer to Complaint in |No. 685-60, 
par. 7). Plaintiffs' further deny that their lieu selection rights are 
recorded as stated, or that anyone other than the respective plaintiffs 
are the legal owners as trustee or otherwise or presently have any rights 


to the lieu selections involved in the present cases. 
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2. Plaintiffs object to defendant's statement No. 2. Plain- 
tiffs' applications to select the lands in question were made on their own 
behalf pursuant to powers of attorney in fact purchased from the original 
holders of the lieu selection rights vesting in plaintiffs all rights to ex- 
ercise those rights before the Department of Interior and to receive title to 
the land. The right so held by plaintiff Gerttula is subject to a trust under 
the laws of the State of Oregon. 

4. Plaintiffs object to defendant's statement No. 4. Plain- 
tiffs strenuously challenged in the proceedings before the Department 
of Interior the deliberate selection of facts by the defendant and his sub - 
ordinates in order to support an arbitrary classification of the lands 
designed to give the lands to the State of Washington contrary to law and in 
violation of plaintiffs' prior rights thereto. 

7. Plaintiff Gerttula objects to defendant's statement No. 7. 

The land for which Gerttula applied has not been clear listed to the 
State of Washington. Only if this court should determine that Gerttula 
has no valid existing rights to the land would the clear list of April 23, 
1959 apply to such lands. 


Respectfully submitted, 


/s/ Charles F. Wheatley, Jr. 
Charles F. Wheatley, Jr. 
ae 


mK * * 


(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 Filed May 26, 1961 


STATEMENT UNDER RULE 9(1) TO ACCOMPANY 
PLAINTIFFS'MOTION FOR SUMMARY JUDGMENT 
In compliance with Rule 9(1) the plaintiffs submit the following 
statement of material facts as to which they contend there is no genuine 


issue. 
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1. The plaintiffs are citizens of the United States residing 
in the States of California and Oregon, while the defendant|Secretary of 
the Interior resides in the District of Columbia. The matter in con- 
troversy in each of the consolidated cases arises under the laws of the 
United States and exceeds $10,000. 

2. The land in suit consists of 111.51 acres of vacant public 
land of the United States, located in the State of Washington, of which 
40 acres are described as the SW 1/4, Sec. 12, T. 7N., R.IE., W.M., 
Washington selected by plaintiff Elwert; 31.51 acres are described as Lot 
5, Sec. 20, T. 6N., R. 2E., W.M., Washington, selected by plain- 
tiff Carl; and 40 acres are described as the NE 1/4 SW 1/4 sec. 5, T. 3N., 
R. 8E, W.M., Washington selected by plaintiff Gerttula. 

3. Plaintiffs selected the above lands in satisfaction of lieu selec- 
tion rights held by them granted by Congress in the Act of July 1, 1898 
(30 Stat. 597, 620). Plaintiffs' predecessors in interest duly received 
their lieu selection rights in compliance with the terms ofthe Act of 
July 1, 1898 and those rights have been duly recorded in gompliance with 
the requirements of the Act approved August 5, 1955 (69 Stat. 543). The 


Department of Interior has recognized that the plaintiffs hold these valid 


eutstanding lieu selection rights entitling them to select 111.51 acres 


of public land. 


4, The lands selected by plaintiffs in fact complied with all the 
‘requirements set forth by Congress in the Act of July 1, 1898 (30 Stat. 
597, 620) for lands available for lieu selection rights. 

5. Executive Orders No. 6910 of November 26, 1934 and 
No. 6964 of February 5, 1955 withdrew and reserved all of the vacant, unre- 
served and unappropriated public lands in all the States in which lieu selec- 
tions could be made under the Act of July 1, 1898 (30 Stat, 597, 620), leav- 
ing no vacant public lands for selection in satisfaction of those rights. 

6. Plaintiffs Carl,. Elwert filed their lieu selection rights 
respectively on October 7, 1952 and October 9. 1951. Almost two years 
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after plaintiff Carl's selection, and three years after plaintiff Elwert's 
selection, the State of Washington on September 21, 1954 filed State 
indemnity selection applications Washington 01512 and 01513, pursuant 
to the Act of February 22, 1889 (25 Stat. 676, 679), for the same lands. 

Plaintiff Gerttula filed his lieu selection right on October 20, 
1953. Almost eleven months after plaintiff's selection the State of 
Washington on September 21, 1954 filed State indemnity selection No. 199, 
Washington 01515 for the same lands. 

7. The copies of the decisions made within the Department of the 
Interior, which are annexed to the complaints, are true and correct copies 
of the originals. 

8. The lands selected by plaintiffs Carl and Elwert are not to be 
retained in Federal ownership and, but for the pendency of the present suit, 
will be transferred by the Department of Interior to the State of Washington 
in satisfaction of the State's indemnity selections of September 21, 1954, 
Washington 01512 and 01513. The Bureau of Land Management press re- 
lease of September 24, 1960, the letter by plaintiffs' attorney of January 
13, 1961 to the Washington Land Office, Bureau of Land Management, 
and the reply of January 19, 1961 by the Land Office Manager annexed to 
plaintiffs' answer to defendant's motion for summary judgment are true 
and authentic copies of the originals. 

The land selected by plaintiff Gerttula is not to be retained in 
Federal ownership and, but for the present suit to affirm plaintiff's valid 
existing rights preexisting the State's selection, would be transferred 
by the Department of Interior to the State of Washington in satisfaction 
of the State's indemnity selection of September 21, 1954, Washington 
01515. The certified copy of Washington Indemnity School land clear 
List No. 119 dated April 23, 1959, which is annexed to plaintiffs' Answer 
to Defendant's motion for Summary Judgment, is a true and correct copy of 
the original official record on file in the Bureau of Land Management. 


Respectfully submitted, 


/s/_ Charles F. Wheatley, Jr. 
Charles F. Wheatley, Jr. 
x * * 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Washington Land Office 


670 Bon Marche Building 
Spokane 1, Washington 


CASE. 
FILE NO. 


DATE 23 1961 


Mre Charles Fe Wheatley, Jr 
Ely, McCarty and Duncen 
Counsellors at Law 

Tower Building 


Washington 5, De Ce 
Dear Sir; 
This is in answer to your letter of January 15, 1961 


tN REPLY REFER TOs 


LeDe 2602 
10261 


regerding status 


of swe, section 12, T. 7 Ne, Re 1 Es, We Me, amd lot 5, section 20, 


T. 6 Ne, Re 2 Eo, We Me 


: Both of these subdivisions are included in a motion f 
this bureau, and both are likewise included in applic 
of Washington as lieu lands. 


As stated by you, we contemplate that the above land 
ferred to the State of Washington, provided no confi 
intervene. 


truly yours, 


We Fe Meek 
Lani Office Manager 


‘or withdrawal by 
ation by the State 


will be trans- 
oting rights 


January 13, 1961 


Mr. Fred J. Weiler 
Washington State Supervisor 
Bureau of Land Management 
680 Bon Marche Building 
North 214 Wall Street 
Spokane 1, Washington 


Dear Mr. Weller: 


On September 24, 1960, the Bureau of Land Management issued a 
press release stating that you had filed an application for the withdrawal of 
public lands for transfer to the State of Washington. Tho release stated 
that a complete description of the affected lands in a formal notice of the 
proposed withdrawal will be published in the Federal Register. Departmen- 
tal officials here advise us that no such publication has as yet been made 
and that no description of the affected lands is available here in Washington. 
They have suggested that we write to you. 


Could you inform us whether the following lands are contained in the 
application for withdrawal: 


SW 1/4 NW 1/4, Sec. 12 T. 7N., R. LE... WeM.» 
{71.51 aczxes) 


Lot 5, Sec. 20, T. 6N.. R. 25. W.M., (31.51. 
acres) 


Assuming no conflicting rights, is it contemplated that the above lands 
will be transferred to the State of Washington? 


Very truly yours, 


For 
ELY, McCARTY and DUNCAN 


Rettie - Int. 3609 


DEPARTMENT OF THE INTERIOR 


INFORMATION SERVICE 


For Release SEPTEMBER 24, 1960 
BLM MOVES TO SPEED LAND GRANTS FOR SCHOOLS IN WASHINGTON STATE 


The Bureau of Land Management has taken steps to speed the transfer of some 
115,000 acres of public lands to the State of Washington, Acting Secretary of the 
Interior Elmer F, Bennett announced today. He explained thst) the lands are owed 
to the State under the land grants agreed upon under Washington's entry into 
Statehood in 1889. | 

BLM's Washington State Supervisor Fred J. Weiler has filed an application for 
the withdrawal of the lands selected by the State. They will! be closed to any 
form of disposition under the public land laws including the staking of new mining 
cleims, By withdrawing the lends, Under Secretary Bennett said, it will be 
possible to complete transfer of the lands to the State much faster and at much 
less cost. 

The proposed withdrawal will prohibit the filing of conflicting applications 
and claims which could not be approved under any circumstances because of high 
priority given to satisfaction of the land grant made to the State et the time it 
Joined the Union. 


The land received under the land grant is used by the State to finance its 
school systems, é 


Since 1958 the Bureau of Land Management has transferred \title to ‘about 
50,000 acres to the State valued st approximately $12 million, The 115,000 acres 
now applied for by the Stete will close the books on the State's land grants. 


A complete description of the affected lands and s formal notice of the pro= 
posed withdrawal will be published in the Federal Register. 
+% 

xxx ; 


(iisy 195k) 
. UNITED STATES 


DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
WASHINGTON 25, D. C. 


November 30, 1960 


I HEREBY CERTIFY that the annexed photostat f, 


Washington Indemnity School land Clear List No 


record on file in this 


» I have hereunto subsoribed 


my name and caused the seal of 


this office to be affixed, at 
the oity of Washington, on the 
day and year above written. / 


Focus 4.8556 UNITED STATES 
(August 1958) DEPARTMENT OF THE INTERIOR 


Burau of LAND MANAGEMENT 


! 
i 
' 
' 
' 
! 
a 
st | 
' 


* 
“ 
* 
* 
“1 
“ 
“ 
% 
ia 
is 
" 
“ 
“ 
* 
co 
a 
1 
4 
a 


aaaa 


orsan | Ge 6s Cewges 


Ciiksssls Ciiedssssse 


lee evece pea 
eceucce ees e 


sitdtivdts st ow tf 
le 


bade bet Y-7 TT 


a 


Mop caseceg CUTPSE TOTES 


7. | ie 
{ |, SARARARAR asaaaaraSs 


| gegseasss 
SIZIIZIIZ 


. ae ween = a= epegnnmn- oe Cele “VE ETT KOT fee Ome JO VOT UG FL worteyg FEU “LOST “WURE LT) EC SL fem "Cae Meee oer d OY THEE RD BEY Leet Oe Eres 
(019 ve $4) core eas tree pecnndte restueg 70127 91) eonynened 1 open tpn se YY Senne A Seong to powers Seentee earns odd 20) ED 4 stn, 10 spy pote 
oo 1) 14403 0y) 40g Aarne, 00 se yo may my 93929 PYRy ——— XV ET oy 8) Pa Scléatarra ~~ ——— 7° 92818 04) Bq pop soqee 97202) 047 ONILIGINYS 


BQNV1 ALINWAON! 100898 40 x “ON ISTI GHAOUddY Soatiig pa sejhomte 
E 3 (eset seen 


APR 23 1959 


Washington Indemity Selection 


It is hereby certified that the lends described in this List Mo. 119 
are embraced in the original lists on file in this Bureau, of the lands 
selected by the State of Washington, pursuant to the laws of the State, in 
the Washington Land District, as indemnity for losses in the sections and 
towships named, which school land indemnity selections are authorized by 
the Acts of Congress cited, 

It is further certified that the description of land reported 
lost or deficient in this List and these selected in lieu thereof have 
been examined and compared with the township plats and tract books in the 


Land Offices that the indennity lands claimed have been found to be properly 


due the townships for which they were selected, and the selected lends are 
_ shown to be subject to such selection, being surveyed public lands within 
‘the Lisits of the State and free.from adverse clains of record. Reports 


have been received from the Geological Survey indicating that the|selected 
lands are not valuable for minerals either metalliferous or normetalliferous. 
The selected lands are not affected hy any withéreml adverse to 
this selection, 
Therefore, end pursuant to Order Mo. Shl, as snended July 26, 
1955 (20 F.R. 5555), this list embracing 850.64 acres is hereby approved 
mibject to valid existing rights at date of selection; but excepting end 
reserving to the United States rights-of-way over and across the lends for 
ditches and canals constructed hy the authority of the United States, as 
directed and required hy the Act of Congress approved August 20, 1890 
(26 Stat. 391). 


For the Director 


|e Mn, (Saab | 


Chief, Patents Section 


a2) es 


(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 Filed June 1, 1961 


DEFENDANT'S COUNTERSTATEMENT UNDER RULE 9(1) 


1. Defendant is without knowledge or information sufficient to 
form a belief as to the citizenship of the plaintiffs or as to the value 
of the matter in controversy. 

2. The land applied for by plaintiff Elwert is properly de- 
scribed as the SW 1/4 NW 1/4, Sec. 12, T. 7N., R. 1 Bast, W.M., 
Washington. 

3. Defendant denies that the plaintiffs own the selection rights 
which they claim and he denies that 'The Department of Interior [sic] 
has recognized that the plaintiffs hold these valid outstanding lieu selec- 
tion rights entitling them to select 111.51 acres of public land."'" De- 
fendant denies that the rights claimed by plaintiffs Gerttula and Elwert 
have been recorded'under the Act of August 5, 1955 (69 Stat. 543) as 
owned by the plaintiffs. 

4. Defendant avers that the question whether the lands for 
which plaintiffs seek patents meet the requirements of the Act approved 
July 1, 1898 (30 Stat. 597, 620) is primarily within the defendant's 
jurisdiction to determine and he has made no determination of the question. 

5. Defendant avers that under section 7 of the Taylor Grazing 
Act, as amended (43 U.S.C.A. 315f), lands may be classified by the 
Secretary of the Interior as suitable for the satisfaction of the rights 
elaimed by the plaintiffs. 

6. The number of the state indemnity selection list filed by the 
State of Washington in 119, rather than 199. 

7. Defendant admits that the copies of decisions annexed to the 


complaints in these actions are true and correct copies of the originals. 


Sib Be 


8. Defendant avers that the matters stated in paragraph 8 of 
plaintiffs' statement under Rule 9(1) will probably come to pass but 
whether the land will be transferred to the State of Washington is a pre- 
diction and not a fact. 

The lands selected by plaintiff Gerttula have been clear listed 
to the State of Washington, as shown by the document identified as Annex 
2 attached to plaintiffs' memorandum of points and authorities in opposi- 
tion to defendant's motion for summary judgment. Defendant avers that 
by reason of the clear listing the State of Washington now holds the legal 


title to the land. 
Respectfully submitted, 


/s/ Ralph S. Boyd 


Ralph S. Boyd 
ee ee 


me * a 


(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 Filed June 19, 1961 


PLAINTIFFS' PETITION FOR REHEARING 


Plaintiffs respectfully request that the Court reconsider its 
decision of June 14, 1961 granting defendant's motion for|summary judg- 
ment in that it deprives plaintiffs of their right to a trial on a contested 
issue of fact. 

The defendant moved for summary judgment on three grounds: 


(1) that plaintiffs lack standing to sue as not the real parties in interest; 


(2) that with respect to the Gerttula case only, title had passed to the State 


of Washington; and (3) that the Secretary's classifications were reasonable. 
It appears that the Court in granting defendant's motion for summary judg- 
ment of these cases has relied solely on ground (3). However, a dispute 


of fact exists between plaintiffs and defendant as to ground (3), which can 
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not appropriately be! resolved on summary judgment, and for which there 
is no factual support in the present record for defendant's motion. 
The unresolved issue of fact posed by defendant's motion”! 
goes to the heart of whether the Secretary's classifications of the land 
were in fact reasonable as defendant argues, or arbitrary as plaintiffs sub- 
mit. Plaintiffs have evidence to introduce showing that the facts relied 
upon by defendant in denying plaintiffs' applications were arbitrarily 
selected and fabricated in order to attempt to support a classification that 
would deny plaintiffs' claims in favor of the State of Washington, with whom 
the Department had entered an illegal agreement promising to convey the 
lands. While the point was raised by plaintiffs before the Secretary the 
true extent of the defendant's arbitrary fabrication of a classification only 
became known to plaintiffs after the defendant's decision when plaintiffs 
apparently by accident were permitted to see certain confidential docu- 
ments by the Department involving the classification. The evidence will 
show that the defendant's classification was without factual support and 
indistinquishable from other factual situations wherein the Department 
found that lieu selections should be granted over State indemnity selections. 
In view of this unresolved factual dispute directly involving 

the very issue on which summary judgment was sustained for the de- 
fendant, the plaintiffs respectfully request that the Court reconsider its 
decision granting défendant's motion, and order the matter referred to trial. 

Respectfully submitted, 

/s/ Charles F. Wheatley, Jr. 

Charles F. Wheatley, Jr. 

* * * 


(CERTIFICATE OF SERVICE OMITTED) 


* % * 


1/ Plaintiffs did not seek to raise the issue in their motion for summary 
judgment but based their motion solely on questions of law appropriate for 
summary judgment, which, had they been granted by the Court, would have 
obviated the necessity for trial on this factual issue of the reasonableness 
of the Secretary's decision. 


OTs 


(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 


JUDGMENT 


These consolidated actions came on for hearing) upon the motion 
of the plaintiffs and the cross-motion of the defendant for summary judg- 
ment and it is, by the Court, this 20th day of June, 1961, 

ORDERED, ADJUDGED AND DECREED: 

1. That the plaintiffs' motion for summary judgment be denied; 

2. That the defendant's motion be granted; 

3. That judgment be, and it hereby is, entered against the 


plaintiffs and in favor of the defendant; and 


| 
That the actions be, and they hereby are, dismissed with 


prejudice. 


/s/ Matthew F.| McGuire 
Matthew F. McGuire 
United States District Judge 


No objection as to form: 


/s/ Charles F. Wheatley, Jr. 
Attorney for Plaintiffs 


* * * 
(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 Filed June 26, 1961 


DEFENDANT'S RESPONSE TO PLAINTIFFS' PETITION 

FOR REHEARING 

The plaintiffs' petition for rehearing raises nothing which has 

not heretofore been fully considered except the baseless charge that the 
Secretary "arbitrarily selected and fabricated" facts in order to deny 

plaintiffs' claims. 

Contrary to the statement in the plaintiffs’ petition that point 


was not raised in the course of the administrative proceeding. Neither 
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was it raised by any application to the Secretary for rehearing or recon- 
sideration after his decision was announced. Moreover, it was not raised 
by the complaint in either of these cases and, therefore, it is not pre- 
sented for consideration by the court either on the motions already decided 
or on trial if one were to be had, 
It is respectfully submitted that the plaintiffs' petition for re- 

hearing should be denied. 

Respectfully submitted, 

/s/_RalphS. Boyd 

Ralph S. Boyd 

* ok Ok 
* * * 


(HEADING OMITTED) Civil Action No. 3069-59 
Civil Action No. 685-60 


ORDER OVERRULING PLAINTIFFS' PETITION FOR 
REHEARING 

Upon consideration of the plaintiffs' petition for rehearing, 
filed in these actions on June 19, 1961, it is by the Court, this 5 day 
of August, 1961, 

ADJUDGED, ORDERED AND DECREED: 

That the petition be, and it hereby is denied. 

/s/ Matthew F. McGuire 


Matthew F. McGuire 
United States District Judge 


No objection as to form: 


/s/_ Charles F, Wheatley, Jr. 
Charles F. Wheatley, Jr. 
Attorney for Plaintiffs 


569s 


UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


(HEADING OMITTED) Civil No. 635- '60 


NOTICE OF APPEAL 


Notice is hereby given this 3rd day of October, 1961, that 
Nelson A. Gerttula, plaintiff 
hereby appeals to the United States Court of Appeals for the District of 


Columbia from the judgment of this Court entered on the 20th day of June, 


1961 in favor of defendant, Stewart L. Udall against said plaintiff. 


/s/ Charles F. Wheatley, Jr. 


Attorney for 
Plaintiff 
* * * 


UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


(HEADING OMITTED) Civil No. 3069-'59 


NOTICE OF APPEAL 


| 
Notice is hereby given this 3rd day of October, 1961, that 


Jack E. Carl and Greta Elwert 
hereby appeal to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 20th day of June, 


1961 in favor of defendant, Stewart L. Udall against said plaintiffs. 


/s/ Charles F. Wheatley, Jr. 


Attorney for 


Plaintiffs 
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STEWART L. UDALL, SECRETARY 
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Appellee, 
and 
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STATEMENT OF QUESTIONS PRESENTED 


1, The question is whether in actions against the Secretary 
of the Interior for rejection of appellants' selections of |public lands 
pursuant to lieu selection rights vested in them under the act of July 
1, 1898, the Court below erred in denying appellants' motion for sum - 
mary judgment where the lands were not reserved as against appellants' 


selections, or even if reserved, where the appellee Seqretary acted con- 


trary to law in granting the lands to a subsequent applidant in violation 


of appellants' preference rights as the first qualified applicants. 

2. The question is whether the Court below erred in granting 
summary judgment for the appellee where the record contained no factual 
support therefor and the appellants were thereby deprived of their right 
to a trial on the contested issue of fact as to whether the appellee had 
fabricated an arbitrary classification of the lands designed to give them 
to a subsequent applicant with whom the Department had entered an 


illegal agreement promising to convey the lands. 


Statement of questions presented 
Index 

Table of cases 

Jurisdictional statement 
Statement of the case 

Statutes and regulations involved 
Summary of argument 


Argument 


I. The Executive order withdrawal of 1935 was 
ineffective to reserve the lands as against appellants' 
vested lieu selection rights ........4.4-. 
Nothing in section 7 of the Taylor Grazing Act 
authorized the appellee Secretary to prefer a 
state indemnity selection rights contrary to 
the terms of those acts set by Congress, and his 
own prior regulations and decisions 


The court below erred in granting summary 


judgment for the appellee because the record 


contains no factual support therefor and the 
appellants were thereby deprived of their right 
to atrial on the contested issue of fact as to 
whether appellee had fabricated an arbitrary 


classification of the lands 


Conclusion 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 16719, 16720 


JACK E. CARL and GRETA ELWERT, 
Appellants 


Vv. 


STEWART L. UDALL, SECRETARY 
OF THE INTERIOR, 


Appellee, 


and 
NELSON A. GERTTULA, 
Appellant, 


Vv. 


STEWART L. UDALL, SECRETARY 
OF THE INTERIOR, 


Appellee. 


BRIEF FOR APPELLANTS 


ee ae 


JURISDICTIONAL STATEMENT 


The jurisdiction of the Court below was invoked under Title II, 
Section 306 of the District of Columbia Code (1961 ed.); upon the ground 
that the matter in controversy exceeds $10,000 and arises under the 
laws of the United States (28 U.S.C. §1331); and upon the/further ground 
of diversity of citizenship (28 U.S.C. §1332). The pleadings establishing 
the jurisdiction are at JA 1 - 2Carl and Elwert Complaint, pars. 1-4), 
JA 26 (Gerttula Complaint, pars. 1-4), JA 23 (Answer to|Carl and Elwert 
Complaint, pars. 2,3), and JA 46 (Answer to Gerttula Complaint, 
pars. 2,3). This Court has jurisdiction of these appeals from the final 


judgment of the District Court below under 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


Nature of the Proceedings. The appellants in |these actions 
sought relief in the District Court below under the Administrative Pro- 
cedure Act, the Declaratory Judgments Act and the inherent power of the 
Court to grant mandatory and injunctive relief to compel the appellee, 
the Secretary of the Interior, to issue patents to appellants for public 
lands selected by them in satisfaction of their lieu selection rights under 
the Act of July 1, 1898 (30 Stat. 597, 621). In essence the action is one 
by applicants seeking satisfaction of the lieu selection rights vested in 
them by Congress in the 1898 act, to public lands deemed not needed 
for retention in Federal ownership, whose applications have been re- 
jected by the appellee, Secretary of the Interior, in favor of applications for 
the lands filed by the State of Washington for State indemnity selections 
under the Act of February 22, 1889 (25 Stat. 679), one to three years sub - 
sequent to appellants' selections. 


The cases present identical issues and were consolidated be- 


fore judgment in the Court below, JA 49 and in this Court on appeal by 


order of the clerk, entered December 1, 1961. | 


The Court below, without opinion, findings of fact or conclusions 
of law, denied appellants' motion for summary judgment and granted 
appellee's motion therefor in a judgment entered June 20, 1961, (JA 67). 
Appellants' petition for rehearing (JA 65) was denied in an order entered 
August 5, 1961 (JA 68). Appellants duly appealed to this Court (JA 69). 

Facts.’ Appellants Elwert, Carl, and Gerttula filed their 
respective lieu selection rights held by them in October of 1951, 1952 
and 1953 respectively with the Spokane land office of the Department of 
the Interior for what were then vacant unappropriate public lands of the 
United States situated in the State of Wesnineeon- = 

The act under which the appellants acquired their lieu selection 
rights, the Act of July 1, 1898 (30 Stat. 597, 621), was remedial legisla- 
tion wherein Congress granted a vested right to certain settlers on lands 
claimed by the Northern Pacific Railroad Company under its grants from 
Congress to 


", . . in lieu thereof transfer their claims to an 

equal quantity of public lands surveyed or:unsurveyed, 
not mineral or reserved, and not valuable for stone, 
iron, or coal, and free from valid adverse claim, or 
not occupied by a settler at the time of such entry, 
situated in any State or Territory into which such rail- 
road grant extends... ." 


Appellants' predecessors in interest acquired their lieu selection rights 
under the above act from the Secretary of the Interior after relinquish- 
ing lands which had been patented to them by the United States (JA 15, 37). 
In 1955 Congress required that all outstanding lieu rights be recorded 


with the Secretary of the Interior and appellants' rights have been duly 


1/  Elwert selected 40 acres described as the SW 1/4NW1/4, Sec. 12, 

T. 7N., R. 1E.,;| Williamette Meridian, Washington; Carl selected 

31.51 acres described as Lot 5 (SE 1/4NE 1/4), Sec. 20, T. 6N., R.2E., 
W.M., Washington; Gerttula selected 40 acres described as the NE 1/4SW 
1/4, Sec. 5, T.3 N., R. SE., W.M., Washington. (Complaints, pars. 

6 JA 2, 27.) 
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recorded with the Secretary of the Interior pursuant to the terms of that 
Act (Act of August 5, 1955, 69 Stat. 534)(Complaints pars. 7, JA 2, 27, 
Answers, pars. 7, JA 24, 47). 
It was clear under the 1898 Act that timber lands could be 
selected and the appellee admits that the lands selected in these cases 
by appellants in fact complied with all the requirements set forth by 
Congress in the 1898 Act for lands available for lieu selection rights. 
(JA 15, 37). 4! 
One to three years after appellants filed their selections under the 
the 1898 Act, the State of Washington on September 21, 1954 filed state 
indemnity applications, pursuant to the Act of February 22, 1889 (25 
Stat. 676, 679), with the Spokane land office of the Department of the 
Interior, for the same lands previously selected by appellants (Complaints 
pars. 9, JA 3, 28; Answers pars. 9, JA 24, 47.) 


The Manager of the Spokane land office, in decisions rendered in 


June and July of 1955 rejected appellants' applications on the ground, 
| 


inter alia, that pursuant to an agreement entered October 2, 1953, be- 
tween officials of the State of Washington and officials of the Bureau of 
Land Management, the Federal officials had agreed to hold all of the 
vacant public lands situated in western Washington for the State of Washing - 
ton. (Complaints, pars. 10 and Exhibit A's thereto, JA 4, 7, 10, 28, 32; 
Answers, pars. 10, JA 24, 47). <All three appellants duly appealed to the 
Director of the Bureau of Land Management and then to the Secretary, pur- 
suant to departmental procedure. 
Subsequently, the appellee Secretary of the Interior affirmed 


the rejection of the selection filed by appellant Gerttula, without disavowal 


1/ The appellee Secretary approved the decisions of the Director of 

the Bureau of Land Management ruling that "[s]ince the claims are based 
on patented entries, there is no question under the Act as to the character 
of the lands which may be selected ....'' (Exhibit B to Complaint of Carl 
and Elwert, (JA 15); Exhibit C to Complaint of Gerttula, p. 3N. 4 (JA 40). 
See infra, p. 19, n. 1. 


of the 1953 agreement with the State officials, in a decision dated June 
20, 1957. (Exhibit C to Gerttula Complaint, JA 38.) <A year. after the 
appellee Secretary had so decided the Gerttula case, and over three years 
after the initial decision by the Spokane Land Office, the Carl and Elwert 
appeals were decided by the Director of the Bureau of Land Management 
on August 21, 1958 (Exhibit B to Carland Elwert Complaint, JA 12). 

In this decision of the Director, the Department ruled for the first time 
that the agreement of October 3, 1953 between the officials of the State 
of Washington and the Bureau of Land Management was illegal, but re- 
jected the Carl and Elwert selections on the basis of the Secretary's pre- 
vious decision in the Gerttula case as applied to alleged classifications 
of the lands resulting from confidential field reports made during the 


three year period (Exhibit B to Carl and Elwert Complaint, pp. 4-5, 


JA 16-17). The appellee Secretary affirmed the Director, relying 


primarily on his previous decision in Gerttula and the alleged classifica- 
tion by the Director (Exhibit C to Carl and Elwert Complaint, JA 19). 

In both his Gerttula decision and his Carl and Elwert decision, 
the grounds given by the appellee Secretary for rejection of the appellants’ 
selections were that the lands had been withdrawn from entry or selec- 
tion by Executive Order No. 6964 of February 5, 1935 and could not be 
restored so as to be available for appellants’ selections until so classified 
under section 7 of the Taylor Grazing Act (43 U.S.C.A. §315f). Based 
on the classification arising out of the ex parte confidential field reports, 
the appellee refused to classify the land under section 7 as suitable for 
acquisition in satisfaction of plaintiffs' outstanding individual rights ap- 
parently on the ground that the land should be retained in Federal owner- 
ship (Exhibit Cs to Complaints, JA 19, 38). 

However, on the very day that appellee Secretary so rejected 
the appellants' Carl and Elwert's selections, his subordinates demon - 


strated that the Department had no intention of retaining these lands in 


Pace 


Federal ownership when they issued a "clear list" to the State of 
Washington covering the lands selected by Gerttula (Annex Il to Plain- 
tiffs! Memorandum of Points and Authorities, JA 60). Subsequently the 
Department has made it clear that it intends to pass title to the lands 
selected by appellants Carl and Elwert to the State of Washington 


(Annex I to Plaintiffs' Memorandum of Points and Authorities, JA 57). 


In each instance the appellee plans to pass title to the State in satis- 


faction of the State indemnity selections filed on September 21, 1954, 
one to three years after appellants' selections of those lands under the 
1898 Act. 
Subsequently appellants discovered that the facts relied upon by 
the appellee Secretary in denying appellants’ applications jwere arbitrarily 
selected in order to attempt to support a classification that would deny 
appellants' claims and permit conveyance of the lands to the State of 
Washington in violation of appellants' preference rights as first appli- 
cants. While the point was raised by appellants before the appellee 
Secretary of the Interior, the true extent of the appellee's arbitrary 
fabrication of a classification only became known to appellants after the 
appellee's decisions when appellants apparently by accident were permitted 
to see certain confidential documents by the Department involving the 
classification. (Complaint par. 12, JA 5; Appellants’ petition for re- 


hearing, JA 65-66). | 


STATUTES AND REGULATION INVOLVED 
1. Act of July 1, 1891 (30 Stat. 597, 621): 


“And provided further, That all qualified 
settlers, their heirs or assigns, who, prior to 
January first, eighteen hundred and ninety-eight 
purchased, or settled upon or claimed in good faith, 
under color of title or claim of right under any law 
of the United States or any ruling of the Interior 
Department, any part of an odd-numbered section 
in either the granted or indemnity limits |of the land 
grant to the Northern Pacific Railroad Company, 
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to which the right of such grantee or its lawful 
successor is claimed to have attached by definite 
location or selection, may in lieu thereof transfer 
their claims to an equal quantity of public lands, 
surveyed or unsurveyed, not mineral or reserved, 
and not valuable for stone, iron, or coal, and free 
from valid adverse claim, or not occupied by a 
settler at the time of such entry, situated in any 
state or territory into which such railroad grant 
extends, ...'"' 


2. Regulations under Act of July 1, 1898 (28 L.D. 103 (1899)): 


"35, When any lands, whether surveyed or 
unsurveyed, have been selected hereunder by an 
individual claimant... no right thereto can be 

initiated by settlement or entry while such selec- 
tion remains of record." 


3, Section 7 of the Taylor Grazing Act as amended (43 U.S.C.A. 


§315f): 


“The Secretary of the Interior is hereby 
authorized, in his discretion, to examine and 
classify any lands withdrawn or reserved by 
Executive order of November 26, 1934 (number- 
ed 6910), and amendments thereto, and Executive 
order of February 5, 1935 (numbered 6964), or 
‘within a grazing district, which are more valuable 
or suitable for the production of agricultural crops 
than for the production of native grasses and for- 
‘age plants, or more valuable or suitable for any 
other use than for the use provided for under this 
chapter, or proper for acquisition in satisfaction 
‘of any outstanding lieu, exchange or script rights 
or land grant, and to open such lands to entry, 
selection, or location for disposal in accordance 
with such classification under applicable public- 
‘land laws, except that homestead entries shall 

not be allowed for tracts exceeding three hundred 
and twenty acres in area. Such lands shall not be 

' subject to dispositions settlement, or occupation 
until after the same have been classified and opened 

‘to entry:..- Provided, That upon the application 
of any applicant qualified to make entry, selection, 


or location, under the public-land laws, filed in the 
land office of the proper district, the Secretary of 
the Interior shall cause any tract to be classified, 
and such application, if allowed by the Secretary 

of the Interior, shall entitle the applicant to a pre- 
ference right to enter, select, or locate such lands 
if opened to entry as herein provided." 


STATEMENT OF POINTS 


The Court below erred in denying appellants' motion for 
summary judgment because the appellee Secretary's rejéction of their 
lieu selections under the Act of July 1, 1898 in favor of granting the 
lands to the State of Washington, was erroneous as a matter of law on 
two separate grounds: 

1. The Executive Order withdrawal No. 6964 of February 5, 
1935 was ineffective under controlling decisions of the United States 
Supreme Court to reserve the lands as against appellants' rights of 
selection so as to require classification under section 7 of the Taylor 
Grazing Act. 

2. Even assuming its applicability, nothing in section 7 of the 
Taylor Grazing Act authorized the appellee Secretary to|prefer a State 


indemnity selection over appellants' prior lieu selection rights contrar 
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to the terms of those acts set by Congress and in violation of the es- 


tablished legal preference rights of the lieu selectors as first applicants. 
The Court below erred in granting summary judgment for the 
appellee because: 
3. The record contained no factual support therefor and the 
appellants were thereby deprived of their right to a trial on the contested 
issue of fact as to whether the appellee had fabricated an arbitrary 
classification of the lands designed to circumvent appellants' preference 
rights to give the lands to the State of Washington with whom the Depart- 


ment had entered an illegal agreement promising to conyey the lands. 
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SUMMARY OF ARGUMENT 


1. The United States Supreme Court has ruled twice in the Forest 


Reserve cases (United States v. Northern Pacific R. Co., 256 U.S. 51 


(1921), United States v. Northern Pacific R. Co., 311 U.S. 330, 342-47 


(1940)) that withdrawals of land by the United States are void to the extent 
that insufficient public lands are left to satisfy outstanding rights of 
selection. In these cases the Government withdrew by a temporary 
withdrawal order a large area within the indemnity limits of the railroad 
company, pending inquiry into the desirability of adding the lands to an 
existing forest 'reserve. The withdrawal was prior to the time that the 
railroad had exercised its selection rights. The Court held the with- 
drawal invalid unless, at the time thereof, there remained vacant lands 
available for selection sufficient to satisfy the outstanding indemnity 
selection rights. 

An identical situation exists in the present case. Executive 
Orders Nos. 6910 and 6964 of 1934 and 1935 withdrew all lands available 
to the appellants under their lieu selection rights from entry. Thus in 
the language of the Court: 


".., the withdrawals were void and the company's 
rights remained as if the withdrawals had never 
been made. (311 U.S. at 345). 


"... If, by the withdrawals, the Government dis - 
enabled itself to comply with its obligations to the 
company, the withdrawals were unauthorized and 
the company's right [to select] attached to the with- 
drawn lands equally with the vacant lands remaining 
in the indemnity limits."' (311 U.S. at 366.) 


The Department itself has expressly ruled that the Forest Reserve 

cases apply tothe general Executive Order withdrawals of 1934 and 

1935 Santa Fe Pacific Railroad Co., (561. D, 377 (1938)) so that when 
these withdrawals leave insufficient lands to satisfy outstanding selection 


rights, the withdrawal is ineffective and no classification under section 7 


= 9... 


of the Taylor Grazing Act is required. In Chapman v. Santa Fe R. Co., 
90 U.S. App. D.C. 34, 198 F.2d 498 (D.C. Cir. 1951), cert denied, 


343 U.S. 963, the Forest Reserve rule was applied to railroad selections 


| 
made in 1942 subsequent to the Taylor Grazing Act and the Executive 


Order withdrawals of 1934 and 1935 without regard to those withdrawals. 
In the Chapman case the defendant Secretary never raised the issue of the 
1934 and 1935 withdrawals, presumedly because of his own Santa Fe case 
and because it was apparent that those withdrawals would a fortiori be in- 
valid if the earlier 1898 forest reserve withdrawal involved in the case 
was invalid. 
2. Even assuming the withdrawal was valid, the appellee acted 
beyond the limited discretionary powers vested in him by §7 of the Taylor 
Act when he changed the respective terms set forth by Congress in the 
lieu selection act of 1898 and State Indemnity Act of 1889. 
When one compares the language of the State Indemnity Act of 
1889 (25 Stat. 676, 679) with that of the lieu selection act of 1898 (30 
Stat. 621), the mandate of Congress is clear. Both acts permit selections 
of basically the same type of lands, but the 1889 act expressly authorizes 
State indemnity selections only of vacant unappropriated|lands. The law, 
contemporaneous regulations thereunder, and applicable decisions make 
it crystal clear that Congress intended that a prior selation under the 
lieu selection act of 1898 appropriates the land so that a/ subsequent State 
indemnity selection must be rejected and the Department previously has 
directly soheld. (State of Washington v. Lusby, 44 L.D. 26 (1915)). 
The net effect of the Secretary's action in the present cases is 
to void this clear mandate by an ambiguous classification which if (a) 
it denied appellants' selections on the ground that the lands should be re- 
tained in Federal ownership, was clearly arbitrary because the lands are 
being transferred to the State, or if (b) it imposed an additional require- 


ment to those set forth by Congress that the selected lands ''shall not be 


more valuable for State indemnity selection,'' was clearly beyond any 
authority conferred in §7 of the Taylor Grazing Act. Nothing in that 
Act or its legislative history vests the appellee with such extraordinary 
powers to rewrite the express terms of the public land laws enacted by 
Congress. 

3. Even assuming the appellee Secretary had authority under 
section 7 to alter the terms of prior acts of Congress and to disregard 
his own prior regulations and decisions all clearly recognizing appellants' 
preference rights as first applicants, his actual classification of the lands 


was in fact arbitrarily adopted or fabricated in order to circumvent ap- 


pellants' preference rights so that he could give the lands to the State of 


Washington with whom his subordinates had entered an illegal agreement 
promising to convey the lands. Appellants raised the points before the 
appellee Secretary and subsequently, after discovery of additional evi- 
dence, carefully preserved the point inthe Court below. That Court's 
granting of summary judgment for appellee was without factual support 
in the record and deprived appellants of their right to a trial on the issue 
of fact involved. 


ARGUMENT 


THE EXECUTIVE ORDER WITHDRAWAL OF 1935 
WAS INEFFECTIVE TO RESERVE THE LANDS AS 
AGAINST APPELLANTS' VESTED LIEU SELECTION. 
RIGHTS. 
The appellee Secretary rejected appellants' selections on the 
ground that: 


J. all of the vacant, unreserved and un- 
appropriated public lands in the State of 
Washington were withdrawn from settlement, 
location, sale or entry and reserved for 
classification pending determination of the 
most useful purpose of which the lands might 
be put for conservation and development of 


natural resources by Executive Order No, 
6964 of February 5, 1935..." (Exhibit C 
to Complaints, JA 21, 41.) 
Executive Order No. 6964 of February 5, 1935 (551.D. 188), not only 
withdrew "all the vacant, unreserved and unappropriated public lands in 
the State of Washington," but it, together with Executive Order No. 6910 
of November 26, 1934 (541.D. 539), withdrew all such lands in all the 
States in which lieu selections could be made under the act of July 1, 1898 
(30 Stat. 621) under which appellants Auten Thus the withdrawals left 
no lands available for appellants' selections. 
The United States Supreme Court has twice held, in a similar situ- 
ation, that withdrawals of land by the United States are void jto the extent 
that insufficient lands are left to satisfy the outstanding rights of selec- 
tion. United States v. Northern Pacific R. Co., 256 U.S. $1 (1921); 
United States v. Northern Pacific R. Co., 311 U.S. 330, 342-47 (1940). 
In the Northern Pacific cases, Congress had granted to the Rail- 
way Company the right to select ‘unoccupied, unappropriated, nonmineral lands 


in odd-numbered sections within prescribed indemnity limits" as indemnity 


for lands lost to the Company in the "place" limits of the grant. 2! because 


“found to have been otherwise disposed of, appropriated, or! claimed, or 
occupied by homestead settlers, or pre-empted, prior to the definite 
location of the line."" (256 U.S. at 59.) Before the date thiat the Railway 


Company filed its selection of indemnity lands, the lands welre temporarily 
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1/. The act of July 1, 1898 authorized the selection of lieu jrights only 
“in any State or Territory into which such railroad grant extends.'' 
Executive Order No. 6964 of February 5, 1935 and No. 6910 of November 
26, 1934, withdrew all of the available vacant public lands in the States 

in which the Northern Pacific Railway grant extended. 


2/ "Place" limits were grants of all the odd-numbered sections within 
a specified distance from the right of way as the road was b ilt. 


withdrawn by an Executive order of January 29, 1904 pending an inquiry in- 
to the desirability of adding them, along with other lands, to an existing 
forest reserve. The question presented in the case was whether the 
temporary withdrawal precluded the Company from subsequently selecting 
the lands in satisfaction of its indemnity selection rights granted to it by 
Congress. 

The contentions by counsel for the Government, as noted by the 


Court, were similar to those now made by appellee: 


"... counsel for the government insist (a) that 


no right to lands in the indemnity limits attaches, 
either generally or specifically until they are 
selected by the company; (b) that up to that time the 
government is free to reserve them for its own 
purposes and thereby to cut off the right of 
selection; and (c) that this is so even where the 
losses in the place limits exceed the available 
lands in the indemnity limits... ." 

(256 U.S. at 63) 


The Supreme Court unanimously rejected these contentions, holding the 


withdrawal invalid unless at the time thereof, there remain vacant lands 


available for selection to satisfy the outstanding indemnity selection rights: 


">. we are of opinion that after the company 


earned the right to receive what was intended 

by the grant, it was not admissible for the 
government to reserve or appropriate to its 

own uses lands in the indemnity limits required 
to supply losses in the place limits. Of course, 
if it could take part of the lands required for 

that purpose, it could take all, and thereby wholly 
. defeat the provision for indemnity. But it cannot do 
either. The 'substantial right' conferred by that 
provision ... cannot be thus cut down or ex- 
tinguished. ..." (256 U.S. at 66-7.) 


In the second decision in the case in 1940 (311 U.S. 330) the Court re- 


affirmed its earlier holding as follows: 
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“The holding [of the first case, 256 U.S. 51 
(1921)] was that the withdrawals were void!and 
the company's rights remained as if the withdrawals 
had never been made." (311 U.S. at 345.) 


In the second case, the Government had restored subsequent to 
the 1904 withdrawal sufficient of the withdrawn lands so that no deficiency ex- 
isted, and argued, similar to appellee's argument in the present case, 
that when such lands are made available by the Government, the selector's 


right to choose lands within the withdrawal areas was thereby defeated. 


The Court rejected this contention, stating: 


"... If, by the withdrawals, the Government 

disenabled itself to comply with its obligations 
to the company, the withdrawals were un- 
authorized and the company's right attached to 
the withdrawn lands equally with the vacant 
lands remaining in the indemnity limits.'"'| 
(311 U.S., at 366) 


The Northern Pacific Railway cases controlhere. The Act 
of July 1, 1898 (30 Stat. 597, 621) under which appellants acquired their 
lieu selection rights was related legislation to the earlier acts granting 
indemnity selection rights to the Northern Pacific Company. Whereas 


the earlier acts granted the Company the right to make an lindemnity 


selection when its place lands had been claimed or occupied by home- 


| 
stead settlers, the act of July 1, 1898 granted a converse right to cer- 


tain settlers on lands claimed by the same Company to in lieu thereof 
select any vacant public lands in any State in which the Company ex- 
tended. Appellants' predecessors in interest relinquished patented 

lands over which a conflict with the Company's place grant developed due to 
errors by the Department of Interior in return for the leu selection 

rights they have sought to exercise in the present case. The Supreme 
Court has described the purposes of the act of July 1, 1898 as remedial 


legislation designed to give justice to the settlers concerned: 


Ac 


"Obviously, the first inquiry should be as 
to the object and scope of the act of 1898. Upon 
that point we do not think any doubt can be enter- 
tained, if the words of the act be interpreted in the 
light of the situation as it actually was at the date 
of its passage. Here were vast bodies of land, 
the right and title to which was in dispute between 
a railroad company holding a grant of public lands, 
and occupants and purchasers, -- both sides claim- 
ing under the United States. The disputes had 
arisen out of conflicting orders or rulings of the 
Land Department and it became the duty of the 
government to remove the difficulties which had 
come upon the parties in consequence of such 
orders. The settlement of those disputes was 
therefore ... a matter of public concern. If the 
disputes were not accommodated, the litigation in 
relation to the lands would become vexatious, 
extending over many years and causing great 
embarrassment. Inthe light of that situation 
Congress passed the act of 1898, which opened 
up a way for an adjustment upon principles that 


it deemed just and consistent with the rights of 
all concerned, -- the government, the railroad 
grantee, and individual claimants....'' 


* % He 


"|... We agree with the circuit court that the act 
'gives the option to keep or relinquish the disputed 
land, to the individual claimant in every instance. 

If he elects to retain that land, it is to be listed by 
the Secretary in lists to be furnished to the railroad 
claimant, who must relinquish, ... In case of such 
relinquishment by the railroad company, it acquires 
a right to select other lands in place of those retained 
by the individual claimant. If the individual claimant 


having a patent, elects to surrender his right, then he 


must reconvey to the United States, and will then be 
entitled to select other lands in lieu of those sur- 


rendered. ..." (Humbird v. Avery, 195 U.S. 
480, 499, 506 (1904); emphasis supplied.) 


Pe tee 


These lieu selection rights held by appellants after relinqui 
patented lands are certainly as valuable, if not more so, th 


indemnity selections involved in the Northern Pacific cases 


shment of 
an the railroad 


1 
| supra.— 


The temporary Executive Order withdrawal of January 29, 1904 in 


the Northern Pacific cases is similar to the temporary Exe 
withdrawal No. 6964 of February 5, 1935. 
and claesification of the land to inquire into the desirability 


uses thereof. The Department of Interior itself has ruled 


cutive Order 


Both were for an examination 


of making other 


that the two or- 


ders are indistinguishable and that the holding of the Northern Pacific cases 


applies to the Executive Order withdrawals No. 6964 of 193 
Pacific Railroad Co. 561.D. 377 (1938). The Department 


case that where the Executive Order withdrawal of 1935 (as 


5. 
held in this 


Santa Fe 


well as that of 


1934) left insufficient lands to enable the company to satisfy its indemnity 


selection rights, the withdrawals were ineffective and no cl 


assification of 


the land was necessary under section 7 of the Taylor Grazing Act, as 


amended, in order to invest the company with the right of s 
ilarly in Chapman v. Santa Fe R. Co., 90 U.S. App. D.C. 
498 (D.C. Cir. 1951), cert. denied, 343 U.S. 964, holding 


Sim - 


34, 198 F.2d 


election. 


that withdrawals 


by the United States in 1898 of indemnity lands for forest reserves were void 


as against indemnity selection rights while a deficiency existed, this Court 


did not consider the Taylor Grazing Act of 1934 as amended, or the general 


Executive Order Withdrawals of 1934 and 1935, even though the indemnity 


selections were filed in 1942 subsequent thereto. 


1/ The Supreme Court has characterized the latter as ves 
Stantial rights" entitled to the protection of the due process 
Weyerhaeuser v. Hoyt, 219 U.S. 380, 387 (1911); Chapman 
Co., 90 U.S. App. D.C. 34, 198 F. 2d 498 (D.C. Cir. 195] 
343 U.S. 964; see also Webster v. Luther, 163 U.S. 331, 3 


The reasons are clear -- 


ted "sub- 
clause. See 
v. Santa Fe R. 
), cert. denied 
34 (1896) and 


Anderson v. Clune, 269 U.S. 140, 143-144 (1925) re similar selection 
rights granted by Congress in the Soldiers (Additional Homestead Act 


(R.S. 2306). 


Tes 


the defendant Secretary in Chapman obviously did not raise the issue because 


he considered his own decision in the Santa Fe case supra (561.D. 377) 


binding, and secondly if the earlier 1898 forest reserve withdrawals were 
invalid as against the right to make an indemnity selection, a fortiori 


the 1934 and 1935 general Executive Order withdrawals were invalid. 


Il. NOTHING IN SECTION 7 OF THE TAYLOR GRAZING ACT 
AUTHORIZED THE APPELLEE SECRETARY TO PREFER 
A STATE INDEMNITY SELECTION OVER APPELLANTS' 
PRIOR LIEU SELECTION RIGHTS CONTRARY TO THE 
TERMS OF THOSE ACTS SET BY CONGRESS, AND HIS OWN 
PRIOR REGULATIONS AND DECISIONS. 
The appellants' selections of lands under the Act of July 1, 1898 
(30 Stat. 597, 621) were made one to three years prior to selections 
of the same lands by the State of Washington under the Act of February 22, 
1889 (25 Stat. 676, 679). In such a situation it is clear that Congress in- 
tended that the prior selection should prevail. The 1889 Act expressly pro- 
vides that state selections may be made only of lands which have not been 
previously "sold or otherwise disposed of by or under authority of any act 
of Congress" and the Supreme Court has confirmed that a prior 
application defeats a state selection. In Shepley v. Cowan, 91 U.S. 330, 
337 (1876) involving a conflict between a pre-emption claim and a selection 
on behalf of the State of Missouri, the Court stated: 


"_., | The party who takes the initatory step in such cases 

if followed up to patent, is deemed to have acquired the 
better right as against others to the premises. The 

patent which is afterwards issued relates back to the date 

of the initiatory act, and cuts off all intervening claimants. 
Thus, the patent upon a state selection takes effect as of the 
time when the selection is made and reported to the land 
office; and the patent upon a pre-emption settlement takes 
effect from the date of the settlement as disclosed in the 
declaratory statement or proofs of the settler to the register 
of the local land office. ..."' 


Pee le es 


This well established rule has been heretofore followed by the Department. 
Regulations issued contemporaneously with the 1898 lieu selection act, 


clearly stated: 


"35, When any lands, whether surveyed or unsurveyed, 
have been selected hereunder by an individual claimant... . 
no right therto can be initiated by settlement or entry 
while such selection remains of record."" (28L,D. 103 
113 (1899)). 


’ 


In a case directly identical to that now before the Court, the Department 

ruled that a prior lieu selection under the 1898 act defeats a subsequent 

state indemnity selection of the same land by the State of Washington 

under the Act of February 22, 1889. State of Washington v. Lusby, 

44 L.D. 26 (1915). 
The appellee Secretary seeks to avoid compliance with this clear 

law by arguing that section 7 of the Taylor Grazing Act of 11934, as amended 

(43 U.S.C.A. §315f) permits him to change the terms of the prior acts of 

Congress and disregard his own prior regulations and dedeisnase” Under 

section 7, the appellee contends that appellants' prior selections may be 

rejected where he has classified the lands as necessary for retention 

"in public ownership,"" (Exhibit C to Gerttula Complaint, P- 7 JA 44; 

Exhibit C to Carl and Elwert Complaint, p. 3, JA 22.) Thle classification 

is ambiguous. If it means, as the fair obvious meaning would seem to pee 

that the appellee Secretary has determined that the lands should be retained 

in Federal ownership, then the Secretary's subsequent actions in seeking to 

convey the lands to the State of Washington in satisfaction of the very State 

indemnity selections under the 1889 act filed long after appellants' selections, 

renders the whole classification nothing more than a subterfuge and sham. 

(JA 60, 57.) On this 'plain meaning" construction, the appellee should be 

reversed without further ado, as grossly arbitrary and capricious. Cf. McKay 

v. Wahlenmaier, 96 U.S. App. D.C. 313, 226 F.2d 35, 40) 41, 43 (D.C. Cir. 

1955). 


1/ In addition, the appellee overlooks the last proviso to séction 7 which 
required the granting of priority to the first applicant. 


2/ Appellants so construed the Secretary's decisions and brought these actions 
only after it was revealed that the lands were to be given to the State. 


19. 


If, however, the classification can somehow be construed as 
meaning that the lands may be conveyed to the State of Washington, the appellee's 
action was beyond the limited scope of authority conferred on him by section 
7 of the Taylor Act. The net result of such a classification would be to void 
the limitation in the 1889 state indemnity act against state selections of 
occupied lands and to amend the 1898 lieu selection act by imposing an 
additional requirement to those set forth by Congress to the effect that the lands 
selected by lieu selection rights ''shall not be more valuable for State indem - 
nity selection." In other words, the appellee contends that under section 7 
of the Taylor Grazing Act he may amend the terms set forth by Congress in 
the act of July 1, 1898 for lieu selections of public lands to read as follows: 


"And provided further, That all qualified settlers, their 
heirs or assigns, who, prior to January first, eighteen hundred 
and ninety eight, purchased, or settled upon or claimed in 
good faith, under color of title or claim of right under any law 
of the United States or any ruling of the Interior Department, 
any part of an odd numbered section in either the granted or 
indemnity limits of the land grant to the Northern Pacific Rail- 
road Company to which the right of such grantee or its lawful 
successor is claimed to have attached by definite location or 
selection, may in lieu thereof transfer their claims to any equal 
quantity of public lands surveyed or unsurveyed, not mineral 
or reserved, and not valuable for stone, iron, or coal, or not 
more valuable for State indemnity selection under the act of 
February 22, 1889, and free from valid adverse claim, or not 
occupied by a settler at the time of such entry, situated in 
any state or territory into which such railroad grants extends. 

." (30 Stat. 621; underscored words in effect added by 
defendant -appellee. ) 


Appellants submit that nothing in section 7 of the Taylor Grazing Act or 

its legislative history vests the appellee Secretary with such extraordinary 
powers to rewrite the express terms of the public land laws enacted by 
Congress. 


At the outset, before consideration of the language of section 7, 


it should be noted that the appellee does not deny that the lands selected by 


appellants satisfied the statutory requirements set forth by Congress in 


the Act of July 1, 1898 (30 Stat. 621). Under the act it is clear that timber 


5.419: 


lands may be geieceease A comparison of the type of lands described by 
Congress inthe Act of February 22, 1889 (25 Stat. 679) available for state 
indemnity selection with those described by Congress in the act of July 1, 
1898 (30 Stat. 62) as available for lieu selection rights, reveals no substan- 
tial difference. And as noted supra, under the law as it existed prior to 
enactment of the Taylor Act it was clear that appellants' prior lieu selections 
would defeat the subsequent state indemnity selection (supra pp. 16-17). 

It is a familiar rule of construction that Congress will not be deemed to 

have intended to change the existing law in the absence of|clear language or 
legislative history to that effect. 


The plain language of section 7 of the Taylor Grazing Act confers 


no such broad authority to the appellee. The section reads as follows: 


"The Secretary of the Interior is hereby authorized, in 
his discretion, to examine and classify any lands withdrawn or 
reserved by Executive order of November 26, 1934 (numbered 


6910), and amendments thereto, and Executive|/order of Feb- 


eee ene ae ee: ee 
ruary 5, 1935 (numbered 6964), or within a grazing district, 
which are more valuable or suitable for the production of 


agricultural crops than for the production of native grasses 
and forage plants, or more valuable for suitable for any other 


use than for the use provided for under this chapter, or proper 
| 


for acquisition in satisfaction of any outstanding lieu, exchange 
or script rights or land grant, and to open such lands to entry, 


selection, or location for disposal in accordande with such 
classification under applicable public land laws...." (43 
U.S.C.A. §315f; emphasis supplied. ) 


1/ The act of July 1, 1898 (30 Stat 621) granted the right to certain settlers 
on lands claimed by the Northern Pacific Railroad Company under its grants 
from Congress, to "in lieu thereof transfer their claims to an equal quantity 
of public lands surveyed or unsurveyed, not mineral or reserved, and not 
valuable for stone, iron, or coal, and free from valid adverse claim, or not 
occupied by a settler at the time of such entry....'' An amendment to 

a corollary portion of the act (granting the railroad the right to make indemnity 
selections) added on the floor of the Senate would have expressly precluded a 
selection of lands 'more valuable for timber than for ss OR purposes." 
(31 Cong. Rec. 3558) This language was eliminated in the bill as passed so 
that both the clauses authorizing Ry. indemnity selections and the clauses 
involved here authorizing individual lieu selections contained the identical 
language restricting selections only to lands "not mineralor reserved, and 
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The underscored language, set cff clearly from the other phrases as an 
alternative by the word "or," alone applies to the present cases. Under the 
underscored language, the Secretary's discretion is limited to determining 
whether the lands are "proper for acquisition in satisfaction of any outstanding 
lieu, exchange or script rights or land grant.'' Nothing here permits him 

to change the statutory standards set up by Congress for acquisition of such 
lands or to determine that the lands are more valuable for one category of 
rights, i.e., "land grants" than another, i.e., "lieu or script rights" when 
both are mentioned without distinction inthe same clause. The appellee's 
contention that the preceding clause authorizing the Secretary to determine 
whether withdrawn lands are 'more valuable or suitable for any other use 
than for the use provided for in this chapter, i.e., grazing" is clearly not 
applicable to the present case involving a controversy between "lieu rights'"' 
and "land grants'' expressly covered by the succeeding clause, But even 
assuming its applicability, it clearly limits the Secretary to determining 
whether the lands are more valuable for lieu selection or state indemnity 
selection use on the one hand "'than for the use provided for under this chapter" 
on the other. The ''use provided for under this chapter" is the use of public 
lands for grazing and grazing districts. The Secretary's choice thus at most 
is between grazing or selection under the applicable public land laws; nothing 
authorizes the Secretary to prefer State indemnity selections over lieu 
selections and thus substitute his opinion for the express statutory language 
of Congress setting the qualifications for applicants under those respective 
laws, contrary to the established law at the date of the Taylor Act's enact- 


ment. 


(Footnote continued from page 19) 


not valuable for stone, iron, or coal....'' (30 Stat. 630; 30 Stat. 621.) 
The Supreme Court has considered timber lands available for selection 
under the act of July 1, 1898, without discussion in Weyerhaeuser v. Hoyt, 
219 U.S. 380 (1911) and Humbird v. Avery, 195 U.S. 480 (1904). Further- 
more, the appellee's subordinates have admitted appellants compliance, 

JA 15, 37). 
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The legislative history clearly sustains this plain meaning of 


| 
section 7 of the Taylor Grazing Act. Section 7 as originally enacted in 


1934 (act of June 28, 1934, 48 Stat. 1272) did not contain [the clause 
authorizing either individual lieu or state indemnity selections. The 
language amending section 7 to its present form was added by the act of 
June 26, 1936, 49 Stat. 1976 (cited supra, p.19). The amendment to section 
7 was originally proposed by Senators Ashurst and Hayden of Arizona 
(Hearing before the Senate Committee on Public Lands ard Surveys, on 
S. 2539, 74th Cong., Ist Sess. 1935, pp. 1-2), and adopted by the Senate 
Committee on Public Lands and Surveys in its present form (80 Cong. 
Rec. 10479, text of bill as reported by Senate Committee). There was no 
debate of consequence in either the Senate or House upon|the amendment -- 
consequently the legislative history as to the meaning of the amendment 
is found in the Senate hearings on the Ashurst-Hayden proposal and the 
Senate Committee report by which it was adopted. 
In the Senate hearings (Hearings before Senate|Committee on 
Public Lands and Surveys on S. 2539, 74th Cong., lst Sess.), Senator 
Hayden explained that his proposed amendment to section| 7 was the result 
of a suggestion by John H. Page of Phoenix, Arizona, a leading land lawyer 
in scrip and other selection rights. (Hearings on S. 2539, supra, p. 2.) 
Mr. Page testified as to the purpose of the amendment, stating that it 
was to permit selection of lands "under the outstanding exchange laws, 
scrip laws, indemnity grants, and all those other existing contracts of the 
Government through prior legislation.'' (Hearings on S.) 2539, supra, 
p. 13.) Mr. Page stated further: | 
"It also provides a means by which outstanding grants 
and rights can go on and be used, and acts of Congress not 
invalidated, and property rights not confiscated, It is just 
being able to provide for other purposes and proper purposes, 


in spite of the withdrawals and grazing districts." (Hearings 
on S. 2539, supra, p. 16.) 


a7 ae 


The Senate Committee Report adopting the amendment to section 
7 made it clear that there was no intent to permit the Secretary to change 
the terms of existing public lands laws inter se but on the contrary to 
authorize selections thereunder if for purposes more valuable than grazing: 


“Jt is proposed to amend section 7 of the Taylor Act 
so as to provide a more practical and satisfactory method of 
classification of lands within a grazing district and to make 
available for private entry lands which are more valuable 
for other purposes than grazing." (S. Rept. No. 2371 on 
S. 2539, 74th Cong., Ist Sess., p. 2) 


In summary, nothing in the legislative history of the 1936 amend - 
ment to section 7 of the Taylor Grazing Act supports the appellee's con- 
struction that it permits him to change the existing law as to the rights of 
lieu selection applicants under the act of July 1, 1898, vis-a-vis State in- 
demnity selection applicants under the act of February 22, 1889. 

Any such construction of section 7 as the appellee contends, since 
completely without guides in the statutory language as to which terms of the 
previous public land laws the Secretary may abandon or alter, would be an 
unconstitutional abdication of the legislative function by Congress, which 
under the Constitution is vested with sole authority over the public lands 
of the United States. E.g., Panama Refining Co. v. Ryan, 293 U.S. 388 
(1935); Schechter Corp. v. United States, 295 U.S. 495 (1935); Lichter v. 
United States, 334 U.S. 742 (1948). 

UI. THE COURT BELOW ERRED IN GRANTING SUMMARY 

JUDGMENT FOR THE APPELLEE BECAUSE THE RECORD 
CONTAINS NO FACTUAL SUPPORT THEREFOR AND THE 
APPELLANTS WERE THEREBY DEPRIVED OF THEIR RIGHT 
TO'A TRIAL ON THE CONTESTED ISSUE OF FACT AS TO 
WHETHER APPELLEE HAD FABRICATED AN ARBITRARY 
CLASSIFICATION OF THE LANDS. 

Not only was the appellee Secretary plainly wrong as a matter of 
law in holding that the Executive order withdrawal of 1935 cut off appellants’ 


vested right to select lands and that section 7 of the Taylor Act authorized 


Bir ke 


him to change at will the terms of existing land laws to prefer a state in- 

demnity selection over appellants prior lieu selections contrary to his 

own regulations and decisions, but the actual classification of the lands 

by the appellee Secretary was as a matter of fact, arbitrarily adopted. 
The appellants expressly alleged in their complaints that: 


".., Having decided that the lands were not to be retained 
in federal ownership, the defendant adopted an arbitrary 
classification designed to give the lands to the State of 
Washington and thus give effect to the admittedly illegal 
agreement of October 3, 1953, with officials of/that 
State....'' (Complaints pars 12; JA 5, 30.) 


The appellants have evidence which will prove that the appellee Secretary 
deliberately fabricated the classifications upon which he sought to justify his 
rejection of appellants’ selections after it was proved to him that the agree- 
ment of October 3, 1953 between the Department and officials of the State 

of Washington to convey the lands to the State was illegal. The full extent 
of the appellee's arbitrary adoption of a classification only became known 

to appellants after the appellee's decisions when appellants apparently by 
accident were permitted to see certain confidential documents by the 


Department involving the classification. The issue is one of fact upon 


| l 
which appellants submit they are entitled to a trial on the |merits.— 


The contest between the parties on this issue of fact was clearly 
revealed in the record before the Court below. Appelleel's motion for 
summary judgment was based on three grounds: (1) that appellants lack 
standing to sue as not the real parties in interest; (2) that) with respect to the 
Gerttula case only, title had passed to the State of Washington; and (3) 
that the Secretary's classifications were reasonable (Defendant's Motion 
for Summary Judgment, JA 51). In support thereof appellee filed a state- 
ment of facts under Rule 9(1) of the District Court (JA 52)/ Appellants' 


1/ Of course should it be determined that the appellee erred as a matter 
of law on either of the grounds discussed above, appellants' motion for 
summary judgment should be granted and a trial would be unnecessary. 


filed objections to the appellee's statement under Rule 9(1) in which they 
objected to the purported facts set forth by appellee in support of all of 
the three grounds of his motion (JA 53). In particular appellants objected 
to appellee's 9(1) statement that the classifications were not challenged in 
the Department: 


"4, Plaintiffs object to defendant's statement No, 4. Plain- 
tiffs strenuously challenged in the proceedings before the De- 
partment of Interior the deliberate selection of facts by the 
defendant and his subordinates in order to support an arbitrary 
classification of the lands designed to give the lands to the 
State of Washington contrary to law and in violation of plain- 
tiffs' prior rights thereto.'"' (JA 54.) 


Since none of the facts upon which appellee based his three grounds for 


summary judgment are admitted by the pleadings, the record contains ab- 


1 
solutely no support eexctor. =! 


EEE 


1/_ Prior to oral argument on the respective motions for summary judgment, 
counsel for appellee and appellants agreed to stipulate as to the underlying 
facts with respect to the first two of the appellee's contentions. However 
by the time of the oral argument the actual documents had not yet been 
reproduced, and counsel for both sides advised the Court that they would 

be submitted when ready. Counsel for appellants however advised the 
Court that as to the facts relied upon by the appellee to prove that the 
classifications were reasonable, the contention raised an issue of fact 

not appropriate for summary judgment. Subsequently, after oral argument, 
counsel for appellee informed appellants counsel that unless documents 
pertaining to the third issue could be included within the stipulation, he 
would not stipulate to any documents and would request a trial on all three 
of his grounds for summary judgment. Appellants' counsel declined to 
accept a stipulation which did not include appellants evidence pertaining to 
the third issue. Thereupon appellee's counsel requested a conference with 
the Judge in Chambers to advise him that the promised stipulation of 
documents re appellee's issued (1) and (2) would not be filed so that a trial 
would be required.! At the conference, before appellee's counsel could 
state the purpose of having requested it, the Judge announced that he 

had granted appellee's motion for summary judgment the day before, but 

not on either of ground (1) or (2) to which the stipulated documents promised 
at the trial pertained. Thereafter appellants filed a petition for rehearing 
pointing out the lack of any facts in the record to support appellee's motion 
and the deprivation of their right to a trial on the contested issue of fact 

as to whether the appellee's classification had been arbitrarily fabricated. 
Upon denial of their petition, this appeal was brought. 


SOG 


CONCLUSION 


For these reasons, appellants submit that the Court below erred 


in refusing to grant appellants' motion for summary judgment and in 


granting appellee's motion for summary j 
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QUESTIONS PRESENTED 


Appellants applied for patents to certain tracts of public 
land under lieu land selection rights obtained by the relin- 
quishment of lands within a railroad land grant. Acting 
under discretion vested in him by Section 7 of the Taylor 
Grazing Act, 43 U.S.C. sec. 315f, the Secretary classified 
the tracts applied for as unsuitable for acquisition in satis- 
faction of individual lieu selection rights and rejected the 
applications. Fee simple title to one of the tracts has since 
been transferred to the State of Washington. The ques- 
tions presented here are: 


1. Whether the Secretary of the Interior’s rejection of 
the applications was a reasonable exercise of the power 
vested in him by the Taylor Grazing Act. 


2. Whether a suit can be maintained against the Secre- 


tary of the Interior to review a decision concerning certain 
lands after title to the lands has passed to the State of 
Washington. 


3. Whether actions to review decisions of the Secretary 
of the Interior can be maintained by parties who seek to 
exercise lieu selection rights as ‘‘attorneys-in-fact’’ without 
their being required to prove that they are the real parties 
in interest. 
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Questions presented .. 
Opinion below ..........ceeeeeeeeeees 
Jurisdiction . 


The Carl and Elwert case .......0cceseeeecenceeeees eeisiate Gianwareis 
The cases in the court below 
Statutes involved ........-- we efotavala diavataiatoyerw/oleleleleisias Sigiecbieie scalupeie sparere sta 


I. The Secretary of the Interior’s rejection of appellants’ selection 
applications was a reasonable exercise of the discretion vested in 
him by Section 7 of the Taylor Grazing Act 
A. Section 7 of the Taylor Grazing Act gave the Secretary dis- 
cretion to classify the lands in question 

B. Even with respect to appellants’ lieu selection rights, the lands 
they sought were effectively withdrawn by Executive Order 
6964 and thus became subject to the classification requirements 
of the Taylor Grazing Act 


C. The Secretary’s classifications were reasonable 


II. The district court properly dismissed Gerttula’s suit because legal 
title to the land he seeks has passed to and vested in the State of 


II. Appellants cannot maintain these suits as ‘‘attorneys-in-fact’’ buat 
must prove that they are the real parties in interest 


Conclusion 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


Nos. 16719 and 16720 


Jack E. Cart anp Greta Eiwert, Appellants 


v. 
Srewarr L. Upaut, SECRETARY OF THE INTERIOR, Appellee 
and 
Netson A. Gertruta, Appellant 
Vv. 


Srewarr L. Upauy, SecReETARY OF THE INTERIOR, Appellee 


APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR STEWART L. UDALL. SECRETARY 
OF THE INTERIOR. APPELLEE 


OPINION BELOW 
The district court did not write an opinion. 


JURISDICTION 


In these two cases, jurisdiction of the district court was 
asserted to exist under Title 11, Section 306, of the District 
of Columbia Code; Section 10 of the Administrative Pro- 
cedure Act, 60 Stat. 243, 5 U.S.C. sec. 1009; the Declaratory 
Judgment Act, 28 U.S.C. secs. 2201 and 2202; and under the 
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inherent power of the court to grant injunctive relief (Jt. 
App. 2, 26-27). On June 20, 1961, Judge McGuire granted 
the Secretary’s motion for summary judgment, denied the 
appellants’ motion for summary judgment, and dismissed 
the suits with prejudice (Jt. App. 67). A timely petition 
for rehearing (Jt. App. 65) was denied on August 5, 1961 
(Jt. App. 68). Notices of appeal were filed on October 3, 
1961 (Jt. App. 69). The jurisdiction of this Court over 
both appeals rests on 28 U.S.C. sec. 1291. 


STATEMENT 


These suits arise as a result of the Secretary of the In- 
terior’s rejections of appellants’ applications to exercise 
railroad land grant lieu selection rights? obtained under the 
Act of July 1, 1898, 30 Stat. 597, 620, as amended by the 
Act of May 17, 1906 (see Appendix A, infra, pp. 3436). 
The 1898 Act contained a plan by which it was hoped that 
conflicting claims involving land grants to the Northern 
Pacific Railroad Company could be settled? Part of this 
plan provided that settlers within the limits of the Northern 


Pacific grant could, at their option, transfer their entries 
to other public lands within States or Territories where the 
Northern Pacific ran. The 1906 amendment extended the 
terms of the 1898 Act in some respects, but it provided that 
“call lieu selections made under this Act shall be confined to 
lands within the State where the private holdings are 
situated.’ * 


1 Congress granted to the Northern Pacific Railroad Company all of the 
odd-numbered sections within a specified distance (known as the ‘‘place’’ 
limits) from the right of way as the road was built. In addition, it was 
provided in the granting act that, if any of those odd-numbered sections were 
lost to the company because they were mineral or had been taken by settlers 
under the public land laws or were unavailable for some other reason, the 
company could select an area equal to that lost in the place limits, within zones 
or belts of a specified width adjoining and paralleling the place limits. Those 
zones are commonly known as the ‘‘indemnity limits’’ and the assertion of 
claims thereto as ‘‘lieu selections.’’ 

2 The history of how these conflicting claims arose is recounted in Humbird 
v. Avery, 195 U.S. 480, 481-488 (1904). 


3 Two other extensions of the 1898 Act, by the Acts of March 2, 1901, 31 
Stat. 950, and February 27, 1917, 39 Stat. 946, are not involved here. 
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The selection rights appellants seek to exercise were 
obtained by Frank L. Huston and James J. O’Keane upon 
relinquishment of homestead entries which had been 
assigned to them,‘ and, according to the record, each ap- 
pellant filed his selection as ‘‘attorney-in-fact’’ for the 
holder of the selection right (Jt. App. 7, 10, 32). The 
greater portion of each of these selection rights has already 
been used so that each has now been diminished to about 40 
acres (Jt. App. 7, 10, 32).° 


GERTTULA’S CASE 


On October 20, 1953, Gerttula applied to select certain 
land as attorney-in-fact for Frank L. Huston, through 
substitute power of attorney from G. W. Howell. The 
manager of the Spokane land office rejected his application 
in a decision setting forth the following facts (Jt. App. 
32-34): On October 2, 1953, 18 days prior to Gerttula’s 
application, an agreement had been reached between the 
State of Washington and the Bureau of Land Management 
whereby all suitable, unreserved, unappropriated, vacant 


public lands in the western portion of Washington were to 
be made available to the State for selection as indemnity 
in lieu of school lands lost to it. Accordingly, on Septem- 


«Huston apparently made a practice of purchasing lands within the North- 
ern Pacific limits for the purpose of relinquishing them to obtain lieu selec- 
tion rights, Huston v. Northern Pacific By. Co., 37 L.D. 414, 418, 419-420 
(1909). The Northern Pacific successfully opposed his efforts to exchange 
land from which he had stripped all the timber when the Secretary of the 
Interior held that allowance of such an exchange would frustrate the Con- 
gressional purpose to make cquitable adjustments of conflicting claims to 
the Northern Pacific land. The Secretary ruled that denuding the land of 
its timber would be deemed an election to keep it. Northern Pacific Ry. Co. 
v. Huston, 36 L.D. 283 (1908) ; Huston v. Northern Pacifico By. Co., 38 L.D. 
616 (1910). 


8 All three appellants assert that the selection rights were granted under 
the 1906 amendment to the 1898 Act, which would limit selections to Wash- 
ington, where the relinquished entries lay. The record indicates, however, 
that part of O’Keane’s selection right was exercised in Oregon (Jt. App. 
7). The record contains no explanation of this apparent discrepancy. All 
the present selections are in Washington. 

¢The Act of February 22, 1889, 25 Stat. 676, granted to the State of 
Washington for the support of common schools sections 16 and 36 of every 
township, or equivalent lands in lieu of those already disposed of. 
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ber 21, 1954, eleven months after Gerttula’s application, the 
State had applied to select, among other lands, the same 
lands designated by Gerttula. These lands were ‘‘of a 
rough, mountainous character, not suitable for grazing, 
none of which can be cultivated, and which support a fairly 
heavy growth of timber.’’ These facts had been substanti- 
ated by a field report made in connection with a public sale 
application for the same land in 1949, an application which 
had been rejected because the land was classified as 
valuable for timber production and should be retained in 
public ownership. Furthermore, the lands had been 
temporarily withdrawn by Executive Orders No. 6910, No- 
vember 26, 1934, 54 I.D. 539, and No. 6964, February 5, 
1935, 55 I.D. 188 (see Appendix A, infra, pp. 38-40), from 
all forms of appropriation and reserved for classification 
as contemplated by Section 7 of the Taylor Grazing Act, 
June 28, 1934, 48 Stat. 1269, 1272, as amended, 43 U.S.C, 
sec. 315f (infra, p. 13), and the regulations contained in 
43 C.F-R., Part 296. ‘‘Section 7 of the Taylor Grazing Act, 
and Executive Order 6910 and 6964, supra, provide for the 
classification of the public lands for its highest use and for 
conservation and development of natural resources.’’ 
From these facts the land office manager reached the 
following conclusions: The lands applied for were not of 
the type entered by the original homestead entryman under 
the agriculture homestead laws. The present selection, 
coupled with Huston’s earlier exercise of the selection right 
for 120 acres in a different location, is contrary to the 1898 
Act and the regulations issued pursuant to it, 28 L.D. 103, 
109, 113, which require that lieu lands ‘‘must be in a 
compact body, and of the same character subject to entry 
under the particular law controlling the claim relin- 
quished’’ (emphasis by the manager). The manager went 
on to state that the lands were suitable and available for 
selection by the State of Washington, and that the highest 
use to which they may be appropriated and the use in the 
best interests of the public would be to dispose of them to 
the State of Washington as school indemnity lands. For 
these reasons, the land office manager rejected Gerttula’s 
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application and said that the State’s selection would be 
given further consideration. 

Gerttula appealed to the Director of the Bureau of Land 
Management, who, in a decision of January 4, 1956, affirmed 
the rejection but held that some of the reasons given by 
the land office manager were erroneous (Jt. App. 35-37). 
Reviewing the facts of the case, the Director stated that a 
current report on the land estimated the value of the timber 
on the land at about $13,500, and that ‘‘The tract is ad- 
jacent to the Gifford Pinchot National Forest boundary 
and is also in an area where the State of Washington is 
blocking up its holdings of timber land to facilitate protec- 
tion and management.’’ The Director held that Section 7 
of the Taylor Grazing Act gives the Secretary of the In- 
terior discretion to examine and classify lands withdrawn 
by Executive Orders 6910 and 6964, and, if he determines 
that ‘‘the land is more valuable or suitable for purposes 
other than those provided for by the Taylor Grazing Act, 
or proper for acquisition in satisfaction of any outstanding 
lieu, exchange or scrip rights or land grant, to restore the 
land to entry in accordance with such classification.”’ Re- 
ferring then to two earlier decisions involving Gerttula, 
A-22716 (July 12, 1941), and A-23158 (December 31, 1941),” 
the Director said: 


The Department has consistently held that selection 
rights under the Act of July 1, 1898, supra, carry no 
right to a particular tract, and that favorable classifi- 
cation of a selected tract, under the terms of the Taylor 
Grazing Act as cited above, is an absolute requisite to 
the allowance of such an application. * * * The land 
selected in this instant case is not of the character 
which should be classified for disposal in satisfaction 
of the individual lieu selection right. The possible suit- 
ability of the subject tract for School Indemnity Selec- 
tion under the application filed by the State of Wash- 
ington is not being adjudicated in this case, and Mr. 
Gerttula’s application is being rejected on its merits 
independent of the State’s application. 

7 For the convenience of the Court, we have printed these decisions as Ap- 
pendix B to this brief, infra, pp. 41, 49. 
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The Director concluded his decision by reversing the land 
office manager’s holding that the land selected must be in 
compact form and of the character subject to entry under 
the homestead laws. He held that these requirements 
“apply only to rights based on relinquished entries not 
patented or for which final proof had not been submitted.’’ 
The lands Huston had relinquished had been patented in 
1900, so these limitations did not affect it. 

Gerttula then appealed from the Director’s decision to 
the Secretary, and the Secretary * affirmed it on June 20, 
1957 (Jt. App. 38-44). The Secretary cited the earlier 
Gerttula cases as dispositive of all but one of the issues of 
the present case, noting in passing that the second of these 
cases had involved the same selection right as that involved 
here. He said (Jt. App. 40): 

In both of those decisions the Department recognized 
that the applicant had a valid outstanding right to 
select 40 acres of public land. It held, however, that 
the selection right carries with it no right to a particu- 
lar tract, that the refusal to approve a_particular 
selection is neither to repudiate nor to destroy the 
selection right, and that the right continues to exist 
unimpaired and will be permitted to be satisfied when 
exercised with reference to lands which meet statutory 
conditions and which, if reserved, may be restored to 
selection without injury to paramount public interest. 


The Secretary reiterated that the right Gerttula sought to 
exercise was a ‘‘right to acquire unreserved, nonmineral 
public land equal in amount to the land relinquished,”’ but 
not a right ‘‘to any specific tract of land.’’ Stating that all 
vacant, unreserved and unappropriated public lands in 
Washington had been withdrawn for classification, and that 
Section 7 of the Taylor Grazing Act gave him discretion to 
classify these lands and to reopen them to entry in accord- 
ance with such classification, the Secretary continued (Jt. 
App. 41): 

The right to select unappropriated public land which, 

in this instance, had been outstanding and unexercised 


8 The decision was made by an Assistant Secretary acting for the Secre- 
tary; hence, for brevity, we refer hercin to ‘‘the Seeretary’s decision.’” 
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for approximately a quarter of a century prior to the 
withdrawal mentioned above and prior to the passage 
of the Taylor Grazing Act, has not been diminished in 
any way because the Congress saw fit, by the Taylor 
Grazing Act, to make a favorable classification of land 
a condition precedent to opening such land for selec- 
tion. Nothing in section 1 of the Taylor Grazing Act, 
which section provides that nothing in the act shall be 
construed to diminish, restrict, or impair any right 
which had been initiated under existing law, except as 
otherwise expressly provided in that act, compels a 
contrary conclusion. Section 1 of the act protects 
valid rights but since the right to select under the 
lieu selection statutes involved is a general right to 
select unappropriated land and since the land selected 
by Mr. Gerttula is not unappropriated, the right can- 
not be satisfied until land is selected which, in the opin- 
ion of the Secretary of the Interior, is proper for 
acquisition in satisfaction of the right. 

In exercising the discretionary authority vested in 
him, the Secretary, or his delegate, may properly con- 
sider and weigh all factors which have a bearing on 
the suitability of the land for use or disposal, includ- 
ing, but not limited to, the purpose to which it will be 
put in conformance with those particular public land 
laws which contain use requirements. The Secretary 
may also properly consider the effect on the public in- 
terest, particularly in connection with those applica- 
tions under laws where there is no requirement as to 
the physical characteristics of the land applied for, or 
the use to which it may be put. 


The Secretary stated that, as a general rule, earlier ap- 
plications for a tract would be given prior consideration 
over later applications for different uses, although such 
priority was discretionary rather than absolute. Other 
things being equal, classification would be made pursuant 
to the earlier application. This does not mean that the 
fact that the land in the earlier application meets the 
minimum requirements of the law under which it was filed 
will require its disposition to the earlier applicant if 
it is ‘‘more suitable for the uses prescribed or contemplated 
by other applicable laws, or if the publi¢ interest would 
be better served by disposal under other applicable laws”’ 


8 


(Jt. App. 43). Another general principle would be 
that applications by States exercising their lieu selection 
rights for public purposes (here blocking up state forest 
reserves) should ‘‘be honored over competing private ap- 
plications for the same lands, even though the latter may 
more nearly fit the characteristics of the lands,”’ provided 
that the States were diligent in exercising their selection 
rights by applying ‘‘within a reasonable time after the 
filing of any competing application”’ (Jt. App. 43). 

Applying these principles to the case before him, the 
Secretary held that the State of Washington, in filing its 
application 11 months after Gerttula’s, was not sufficiently 
diligent in exercising its rights to merit preferential con- 
sideration over Gerttula. ‘‘However, I find nothing in the 
record to indicate that Mr. Gerttula’s application was not 
considered on its merits or that the fact that the State had 
filed a subsequent application for the same land influenced 
the decision of the Director’’ (Jt. App. 44). The Sec- 
retary then concluded his decision with this holding (Jt. 
App. 44): 

The land in question is a forty-acre tract of moun- 
tainous, timbered land lying adjacent to the Gifford 
Pinchot National Forest. It is not suitable for cultiva- 
tion. Since there are both Federal and State timber 
management programs for the immediate area, which 
programs include the blocking up of timber lands and 
the institution of sustained yield practices, it is in 
whe public interest to retain the tract in public owner- 
ship. 

in the circumstances, it was proper to refuse to 
classify the land as suitable for acquisition in satis- 
faction of the individual outstanding lieu right. The 
rejection of Mr. Gerttula’s application is, accordingly, 
affirmed. 


Twenty-two months after the Secretary’s decision, on 
April 23, 1959, the Department of the Interior ‘‘clear 
listed’? some 850 acres of land, including that sought by 
Gerttula, to the State of Washington (Jt. App. 60-63). By 
this ‘‘clear listing,’ the Chief of the Patents Section of 
the Bureau of Land Management certified that the de- 
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scribed lands had been selected by the State of Washing- 
ton in lieu of lost school lands and that ‘‘the selected lands 
are shown to be subject to such selection, being surveyed 
public lands within the limits of the State and free from 
adverse claims of record.’’ The certificate further stated 
that ‘‘The selected lands are not affected by any with- 
drawal adverse to this selection,’’ and that the list was 
‘‘approved subject to valid existing rights at date of se- 
lection * * *.’? The legal effects of clear listing are dis- 
cussed in Point II, infra, pp. 27-30. 

On March 8, 1960, over thirty-two months after the Sec- 
retary had finally rejected his selection application and 
over ten months after the land he sought had been clear 
listed to the State of Washington, Gerttula filed suit 
against the Secretary (Jt. App. 26-31). He asked that 
the Secretary’s approval of a grant to the State of Wash- 
ington and rejection of his indemnity lieu selection be de- 
clared in violation of law and set aside, and that the Sec- 
retary be directed to reinstate his selection and to patent 
the lands selected to him. Before the case was set for 


trial, it was consolidated with the Carl and Elwert case. 


THE CARL AND ELWERT CASE 


On October 9, 1951, Greta Elwert applied to select cer- 
tain land as attorney-in-fact for James J. O’Keane, who 
had secured power of attorney from Jennie D. Moulton. 
The manager rejected her application (Jt. App. 7-9) 
for the same reasons he had given in the Gerttula case, 
supra, p. 4. The manager noted that ‘‘in connection with 
the instant case, one Timber and Stone and two Public 
Sale Applications involving the same land were rejected, 
in the same premises that disposal of the lands to the State 
of Washington would be in the best interest of the pub- 
lic.’? Jack E. Carl’s application, which he made October 
7, 1952, as substitute attorney-in-fact for Frank L. Huston, 
was rejected by the Spokane land office manager on June 
25, 1955, for reasons identical to those given in the Gerttula 
and Elwert decisions (Jt. App. 10-11). 
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The rejections of the Carl and Elwert applications were 
affirmed by the Director of the Bureau of Land Manage- 
ment on August 21, 1958 (Jt. App. 12-18). The Director 
again reversed the land office manager’s ruling that se- 
lected lands must be in compact form and of the charac- 
ter of the land relinquished. The Director then discussed 
the relevance of United States v. Northern Pacific Ry. Co., 
256 U.S. 51 (1921), commonly referred to as the Forest 
Reserve case, and United States v. Northern Pacific Ry. 
Co., 311 U.S. 317 (1940), which had been relied on by the 
appellants. He construed the Forest Reserve case as fol- 
lows: 


In the Forest Reserve case the Supreme Court held 
that the promise of indemnity land to the railroad 
company * * * for lands which were excepted from 
the original grant to the company, was a vested right 
protected from destruction and that withdrawals of 
land within the indemnity limits for governmental pur- 
poses were invalid insofar as the company’s indem- 
nity rights were concerned. The withdrawals were in- 
valid only if at the time of the withdrawal there were 
not sufficient lands available to the company to satisfy 
the losses sustained by the company from the excep- 
tions made in the original grant of lands to it. ° ° * 


The Director then pointed out that the Department of the 
Interior had followed the Forest Reserve case in Santa Fe 
Pacific Railroad Company, 56 I.D. 376 (1938), by hold- 
ing that Executive Order No. 6910 had not affected the 
Santa Fe Pacifie’s indemnity selection rights because it 
had been known at the time of the Order that the in- 
demnity lands were insufficient to satisfy the railroad’s 
place land losses. The Director then continued (Jt. App. 
15-16) : 

It is only by reason of this insufficiency of avail- 
able lands within a limited indemnity area that the 
court held the lands within the prescribed indemnity 
limits of the railroad grants were necessarily appro- 
priated to satisfy the company’s losses from the ex- 
ceptions made in the original grant. 

Aside from the fact that there is no question in the 
instant appeal but that there were sufficient lands 
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available to satisfy the appellants’ indemnity rights 
at the time of the withdrawal of February 5, 1935, by 
Executive Order No. 6964, the holding of the court 
in the Forest Reserve case obviously does not apply 
to individual indemnity rights under the Act of July 1, 
1898 (30 Stat. 597, 620). * * * [Emphasis by Direetor.] 


The Director cited the Secretary’s opinion in the Gerttula 
ease, quoting the first of the two paragraphs set out at 
pages 6-7, supra, and then added (Jt. App. 16): 


Refusal to approve a particular selection is neither 
to repudiate nor to destroy the selection right. That 
right continues to exist unimpaired and will be per- 
mitted to be satisfied when exercised with reference 
to lands which meet statutory conditions and which, 
if reserved, may be restored to selection without in- 
jury to the public interest. 


Turning to the agreement between the State of Wash- 
ington and the Bureau of Land Management, the Director 
held that it was insufficient reason for rejecting individual 
lieu selection applications. He pointed out that the Carl 
and Elwert applications had been considered on their 
merits and that ‘‘disposal of the land to private owner- 
ship would be incompatible with the public interest.’’ The 
Director noted that the tracts selected by appellants Carl 
and Elwert contain some $45,000 worth of timber, and that 
they lie in an area where the State of Washington has been 
blocking up its land ownership for a better land manage- 
ment program. ‘‘Field reports also indicate that the State 
Board of Natural Resources, State of Washington, has a 
sustained yield timber management and protection pro- 
gram in the area and that maximum benefits to the public 
in general would be derived under the State program.”’ 
The Director’s decision concluded by stating that the ap- 
pellants had ‘‘submitted no persuasive evidence of error 
in the classification of the land as proper for disposal to 
the State of Washington * * * for management by the 
State in connection with its public land management pro- 
gram.’’ He emphasized that ‘‘The crucial issue in the 
instant appeals is the proper classification of the lands, 
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and not the time of the filing of the State’s application.’’ 

The Secretary affirmed the Director’s decision in a brief 
opinion issued on April 23, 1959 (Jt. App. 19-22). The 
Secretary said that the two appellants’ contentions were 
the same as those considered in his Gerttula decision and 
that the Gerttula decision controlled. In rejecting appel- 
lants’ contention that the Director had erred in consider- 
ing the State of Washington’s program, the Secretary 
made these comments: 


The report on the land applied for by Jack Carl states 
that the land is on the Lewis River drainage above 
Lake Merwin and that, therefore, watershed protec- 
tion is an important consideration which is directly 
tied into the timber management program on this land, 
inasmuch as clear cutting of the timber could result 
in excessive run off of water accompanied by_ soil 
erosion. The report on the land applied for by Greta 
Elwert states that it is situated on the divide between 
the Coweman and Kalama Rivers and is important 
for watershed protection since the type of logging 
done will have a direct effect on runoff. Both tracts 
of land also were found to have some value for recrea- 
tional use, furnishing habitat for wildlife, hence access 
for hunting is important. Under State ownership man- 
agement of the timber on both tracts on a sustained 
yield basis could be achieved, whereas private owner- 
ship is likely to result in the stripping of the timber 
crop without regard for timber management or future 
needs. 


On November 2, 1959, some six months after the Secre- 
tary’s decision, appellants Carl and Elwert filed suit 
against the Secretary, asking the same relief sought by 
Gerttula (Jt. App. 1-6). They also asked for an in- 
junction pendente lite against the Secretary’s approving 
or issuing any title to the lands involved in the suit. In 
his answer (Jt. App. 23-26), the Secretary denied that 
he had approved the selection by the State of Washing- 
ton of the lands involved, and he averred that he would 
not approve them without giving appellants advance no- 
tice of his intention to do so in ample time to permit them 
to seek injunctive relief pendente lite. To date, no fur- 
ther action has been taken on these lands. 
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THE CASES IN THE COURT BELOW 


After consolidation of the cases in the court below, both 
sides moved for summary judgment, and then both sides 
filed statements of fact as to which they contended there 
was no genuine issue (Jt. App. 49-56, 64). There was con- 
siderable disagreement between the two statements, par- 
ticularly as to appellants’ being attorneys-in-fact for the 
holders of the selection rights, and appellants even filed 
objections to the Secretary’s statement (Jt. App. 53-54). 
At the time arguments on the cross-motions for summary 
judgment were heard, there was still some hope that the 
parties might agree on a stipulation, but no such agree- 
ment was ever reached. The court granted the Secre- 
tary’s motion for summary judgment and dismissed the 
suits (Jt. App. 67). Appellants petitioned for rehearing 
(Jt. App. 65) but were denied (Jt. App. 68), and appel- 
lants filed these appeals (Jt. App. 69). 


STATUTES INVOLVED 
Section 7 of the Taylor Grazing Act, June 28, 1934, 48 


Stat. 1269, 1272 (P.L. 482, Chap. 865, H.R. 6462) as 
amended by section 2 of the Act of June 26, 1936, 49 Stat. 
1976, 43 U.S.C. sec. 315f, reads as follows: 


Ssc. 7. That the Secretary of the Interior is hereby 
authorized, in his discretion, to examine and classify 
any lands withdrawn or reserved by Executive order 
of November 26, 1934 (numbered 6910), and amend- 
ments thereto, and Executive order of February 5, 
1935 (numbered 6964), or within a grazing district, 
which are more valuable or suitable for the produc- 
tion of agricultural crops than for the production of 
native grasses and forage plants, or more valuable or 
suitable for any other use than for the use provided 
for under this Act, or proper for acquisition in satis- 
faction of any outstanding lieu, exchange or script 
rights or land grant, and to open such lands to entry, 
selection, or location for disposal in accordance with 
such classification under applicable public-land laws, 
except that homestead entries shall not be allowed for 
tracts exceeding three hundred and twenty acres in 
area. Such lands shall not be subject to disposition, 
settlement, or occupation until after the same have 
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been classified and opened to entry: Provided, That 
locations and entries under the mining laws, including 
the Act of February 25, 1920, as amended, may be 
made upon such withdrawn and reserved areas with- 
out regard to classification and without restrictions or 
limitation by any provision of this Act. Where such 
lands are located within grazing districts reasonable 
notice shall be given by the Secretary of the Interior 
to any grazing permittee of such lands. The appli- 
cant, after his entry, selection, or location is allowed, 
shall be entitled to the possession and use of such 
lands: Provided, That upon the application of any 
applicant qualified to make entry, selection, or loca- 
tion, under the public-land laws, filed in the land office 
of the proper district, the Secretary of the Interior 
shall cause any tract to be classified, and such appli- 
cation, if allowed by the Secretary of the Interior, 
shall entitle the applicant to a preference right to 
enter, select, or locate such lands if opened to entry as 
herein provided. 


Section 7 had originally read as follows: 


Src. 7. That the Secretary is hereby authorized, in 
his discretion, to examine and classify any lands within 
such grazing districts which are more valuable and 
suitable for the production of agricultural crops than 
native grasses and forage plants, and to open such 
lands to homestead entry in tracts not exceeding three 
hundred and twenty acres in area. Such lands shall 
not be subject to settlement or occupation as home- 
steads until after same have been classified and opened 
to entry after notice to the permittee by the Secretary 
of the Interior, and the lands shall remain a part of 
the grazing district until patents are issued there- 
for, the homesteader to be, after his entry is allowed, 
entitled to the possession and use thereof: Provided, 
That upon the application of any person qualified to 
make homestead entry under the public-land laws, 
filed in the land office of the proper district, the Sec- 
retary of the Interior shall cause any tract not exceed- 
ing three hundred and twenty acres in any grazing 
district to be classified, and such application shall en- 
title the applicant to a preference right to enter such 
lands when opened to entry as herein provided. 
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Section 7 is the only statute the construction of which is 
necessary to decision of this case. We have set out in 
Appendix A to this brief the pertinent portions of other 
statutes and of the executive orders involved in this case. 


SUMMARY OF ARGUMENT 
I 


Congress has plenary power over the public lands and 
has the absolute right to prescribe the conditions under 
which they shall be transferred. By Section 7 of the 
Taylor Grazing Act, Congress has specified that lands em- 
braced within Executive Order No. 6964 shall not be dis- 
posed of until they are classified and opened to entry by 
the Secretary of the Interior. When the Secretary classi- 
fied the lands sought by appellants as unsuitable for ac- 
quisition in satisfaction of individual lieu selection rights, 
there was a failure of the Congressionally prescribed con- 
dition precedent to appellants’ acquisition of the lands and 
thus appellants were not entitled to them. The arguments 
by which appellants seek to avoid this conclusion are with- 
out merit. 


A. The Taylor Grazing Act’s grant of discretion to the 
Secretary to classify lands is so clearly expressed that its 
existence is beyond question. The narrow limitations ap- 
pellants would place on this discretion are clearly contrary 
to the statute’s language, to the purposes of the statute 
and of the withdrawal orders, and to the consistent admin- 
istrative construction of the statute. 

In providing a variety of classifications for the Secre- 
tary’s choice, Congress clearly intended to expand the 
power the Secretary already possessed to determine 
whether lands met the minimum requirements of a given 
statute. The executive order withdrawals of 1934 and 1935 
and the Taylor Grazing Act marked a change in long- 
standing federal policy on disposition of the public lands, 
a change to a policy of determining before particular land 
is gone whether its disposition is in the public interest. 
Broad classification discretion in the Secretary is an essen- 
tial part of this governmental policy, and its exercise in 
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this case is consistent with the long-standing administra- 
tive construction of the legislation which granted this dis- 
cretion. 


B. Appellants cannot ignore the classification require- 
ments of the Taylor Grazing Act by claiming that the 
executive order withdrawal was ineffective to reserve lands 
as against their vested lieu selection rights. In the first 
place, Congress wanted the land described in the order 
classified, so the particular efficacy of the withdrawal 
against any given rights is immaterial. In the second place, 
the withdrawal orders were effective against appellants’ 
rights. 

Appellants’ reliance on the Northern Pacific eases, 256 
U.S. 51 and 311 U.S. 317, is unwarranted because of the 
radical difference between appellants’ rights and the 
Northern Pacifie’s rights. Appellants’ rights can be exer- 
cised by obtaining a favorable classification even if the 
land selected is still withdrawn. The 1935 withdrawal was 
temporary and land in it can be restored to entry upon 
proper classification. Since there were far more than 
enough lands to satisfy appellants’ rights at the time of the 
1935 withdrawal, their rights had not attached to any par- 
ticular lands by operation of law. They still must make a 
selection. 

Section 7 of the Taylor Grazing Act has made a change 
in the procedure for exercising selection rights, but the 
plenary power of Congress over the public lands allows it 
to change the procedural condition for exercising a selec- 
tion right between the time the right vests and the time it 
is exercised. When the Congressional conditions have been 
met, these rights can be satisfied. 


C. The reasonableness of the Secretary’s classifications 
is manifest from his decisions. Appellants’ contention that 
they are entitled to a trial on whether the Secretary’s 
classifications were arbitrary is without merit, because the 
arbitrariness or reasonableness of the Secretary’s actions 
is a question of law, not fact. 
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The land sought by Gerttula has been clear listed to the 
State of Washington. Clear listing conveys the fee simple 
to the State, having the same effect as a patent. The pass- 
ing of title to the State of Washington means that the 
controversy between Gerttula and the Secretary is moot. 
There is no action which the Secretary can take which will 
give Gerttula the relief he wants, all executive power over 
the land having passed with title. Also, the State of Wash- 
ington, as owner of the land, is an indispensable party to 
any suit involving it. Thus, the dismissal of Gerttula’s suit 
should be affirmed irrespective of the decision as to the 
other appellants. 


m 


The question of whether appellants were exercising the 
selection rights for themselves or as attorneys-in-fact for 
someone else could not have been settled on the record 
before the district court. If they are merely attorneys-in- 
fact for others, then they are not the real parties in interest 


and cannot maintain these suits. It is possible that appel- 
lants do in fact own all beneficial interests which may flow 
from the exercise of the selection rights, and if they do, 
they may be able to establish such ownership by appro- 
priate proof in the court below. They must demonstrate 
that they are the real parties in interest before they can be 
allowed any relief. 


ARGUMENT 
I 

The Secretary of the Interior's Rejection of Appellants’ Selection 
Applications Was a Reasonable Exercise of the Discretion 

Vested in Him by Section 7 of the Taylor Grazing Act 
Article IV, Section 3, of the Constitution vests in Con- 
gress the ‘‘Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property 
belonging to the United States.’”’ ‘‘That power is subject 
to no limitations. Congress has the absolute right to pre- 
scribe the times, the conditions, and the mode of trans- 
ferring this property, or any part of it * * *.’’ Gibson v. 
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Chouteau, 13 Wall. 92, 99 (1872). In Section 7 of the 
Taylor Grazing Act, June 28, 1934, 48 Stat. 1269, 1272, as 
amended by section 2 of the Act of June 26, 1936, 49 Stat. 
1976, 43 U.S.C. sec. 315f, supra, p. 13, Congress authorized 
the Secretary of the Interior, ‘‘in his discretion, to examine 
and classify any lands withdrawn or reserved’”’ by Execu- 
tive Order No. 6964, which embraces the lands involved 
here, and it further specified: ‘‘Such lands shall not be 
subject to disposition, settlement, or occupation until after 
the same have been classified and opened to entry.’’ When 
appellants filed their selection applications in these cases, 
the Secretary examined the lands and classified them, but 
he classified them as unsuitable for acquisition in satisfac- 
tion of individual lieu selection rights (Jt. App. 22, 44). 
Thus, because of the failure of one of the conditions pre- 
seribed by Congress for the transfer of these particular 
lands from the public domain, appellants were not entitled 
to them. 

Appellants seek to escape this obvious conclusion by 
claiming that the Secretary does not have the discretion to 
make the classification he made (Br., Pt. II),” that Executive 
Order No. 6964 had not been effective to reserve the lands 
against their vested lieu selection rights (Br., Pt. I), and 
that the Secretary had ‘‘fabricated’’ an arbitrary classi- 
fication of the land. We will show that the classifications 
made by the Secretary were within the authority vested in 
him by the Taylor Grazing Act, that the lands sought were 
effectively withdrawn by Executive Order 6964 and were 
thus subject to the classification requirements of the Taylor 
Grazing Act, and that the Secretary’s decisions were 
reasonable. 


A. Section 7 of the Taylor Grazing Act gave the Secre- 
tary discretion to classify the lands im question.—The grant 
of discretion to the Secretary to classify lands withdrawn 
by Executive Order No. 6964 is so clearly expressed in 

9 Since Bule 16(h) of this Court provides that the printed briefs of the 
appellant and appellee shall be filed at the same time, it is not possible to 
give the page references to appellants’ printed brief. 
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Section 7 of the Taylor Grazing Act, 43 U.S.C. sec. 315f, 
that it is difficult to see how any question about its exist- 
ence can arise. The gist of appellants’ argument (Br., Pt. 
II) about the Secretary’s discretion to classify land seems 
to be that ‘‘the Secretary’s discretion is limited to deter- 
mining whether the lands are ‘proper for acquisition in 
satisfaction of any outstanding lieu, exchange or script 
rights or land grant.’’’ The most they would concede is 
that the Secretary has the limited discretion of ‘‘determin- 
ing whether the lands are more valuable for lieu selection 
or state indemnity selection use on the one hand ‘than for 
the use provided under this chapter [grazing]’ on the 
other.’’ Such narrow readings of the statute are clearly 
contrary to its language, to the purposes of the statute and 
of the withdrawal orders, and to the consistent administra- 
tive construction of the statute. 

The pertinent portions of Section 7 of the Taylor Graz- 
ing Act, 43 U.S.C. sec. 315f, read as follows: 


That the Secretary of the Interior is hereby author- 
ized, in his discretion, to examine and classify any 
lands withdrawn or reserved by Executive order of 
November 26, 1934 (numbered 6910), and amendments 
thereto, and Executive order of February 5, 1935 
(numbered 6964), or within a grazing district, which 
are [1] more valuable or suitable for the production of 
agricultural crops than for the production of native 
grasses and forage plants, or [2] more valuable or 
suitable for any other use than for the use provided for 
under this Act [ie grazing], or [3] proper for ac- 
quisition in satisfaction of any outstanding lieu, ex- 
change or script rights or land grant, and to open such 
lands to entry, selection, or location for disposal in 
accordance with such classification under applicable 
public-land laws, except that homestead entries shall 
not be allowed for tracts exceeding three hundred and 
twenty acres in area. Such lands shall not be subject 
to disposition, settlement, or occupation until after the 
same have been classified and opened to entry: °* * * 


Congress specifies three groups of lands—those withdrawn 
by Executive Order No. 6910, those withdrawn by Execu- 
tive Order 6964, and those in grazing districts—which it is 
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authorizing the Secretary to classify, and it then sets up 
the various general categories the Secretary may use in his 
classifications. The numbers we have inserted into the 
section indicates three major categories—(1) agriculture 
other than grazing, (2) any other use other than grazing, 
(3) the satisfaction of lieu, exchange, script or land grant 
rights. The use of the connective ‘‘or’’ between these 
major classifications indicates that they are alternatives to 
each other, and its use again within the third major class 
indicates the existence of alternative choices of classifica- 
tion there. The presence of all these alternatives, plus the 
fact that the executive order withdrawals were not for 
grazing districts, shows the error of appellants’ arguments. 

If it were true, as appellants contend, that Section 7 
would allow the Secretary to do in this case no more than 
determine whether the lands chosen are ‘‘proper for 
acquisition in satisfaction of any outstanding lieu, ex- 
change or script rights or land grant,”’ then Congress was 
wasting its time in first enacting and then revising Section 
7. The Secretary had the power and the duty to make such 
a determination before the enactment of Section 7, and he 
could not have processed any applications without doing so. 
But since the 1936 amendment of Section 7, the Secretary’s 
power is no longer limited to a determination of whether 
particular lands meet the minimum requirements of a given 
statute. Now he is authorized to determine how the lands 
may best be used or disposed of in the public interest. A 
comparison of the original and amended forms of Section 
7, supra, pp. 13-14, clearly shows that Congress intended 
to give the Secretary classification authority to begin with, 
and that in the amendment it intended to broaden this 
power by expanding both the amount of land and the choice 
of classifications. 

The executive order withdrawals of 1934 and 1935 and 
the enactment of the Taylor Grazing Act were the culmina- 
tion of a long struggle by conservationists to reverse the 
long-standing federal policy on disposition of the public 
lands. See John Kerr Rose, Survey of National Policies on 
Federal Land Ownership, S.Doc. No. 56, 85th Cong., Ist 
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Sess., Cong. Doe. Ser. No. 11992, pp. 16-41 (hereinafter 
cited as Rose). 


Though legislation effecting large land reserves 
started with the establishment of Yellowstone National 
Park in 1872, much of the development has been since 
1900. National forests * * * made up the earliest large 
development in this direction and the Congress cli- 
maxed its conservation program on public-domain 
lands when tt authorized the classification and manage- 
ment of unreserved public domain lands in the United 
States under the previously discussed Taylor Grazing 
Act of 1934. [Rose, p. 36; emphasis added.] 


By its ratification of the general withdrawals of 1934 and 
1935, Congress reversed the situation where virtually all 
public lands not specifically withdrawn were available for 
the asking. Rose, at page 28, quotes a report as follows: 


Today, except for certain mineral land, Federal land is 
available for private acquisition only after it has been 
classified as valuable for some particular purpose, and 
opened to entry for that purpose. In other words, the 
policy has changed from one of almost complete dis- 
posal to one of almost complete reservation. [A Study 
Committee Report on Natural Resources and Conser- 
vation, Study Committee on Natural Resources and 
Conservation, Commission on Intergovernmental Re- 
lations, Washington, June 1955, p. 15.] 


The broad discretion the Secretary has exercised under 
Section 7 through the years is an essential part of the 
governmental policy expressed in the Taylor Grazing Act, 
the policy of determining before the land is gone what 
disposition of it best suits the public interest. From 
the fact that Congress has been aware of the broad classifi- 
cation powers being exercised by the Secretary and that it 
has not chosen to limit them in any way, we can infer that 
Congress deems the Secretary to be carrying out its intent. 
Brooks v. Dewar, 313 U.S. 354, 360-361 (1941); ef. United 
States v. Jackson, 280 U.S. 183, 196-197 (1930). 

The classification authority asserted by the Secretary in 
this case is in keeping with his consistent administrative 
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interpretation of Section 7 since its enactment. It is un- 
necessary to go into detailed discussion of the Depart- 
mental opinions showing this construction, but we do want 
to list the following in support of our contentions of ad- 
ministrative consistency: Allison and Johnson, by Ted E. 
Collins, 58 I.D. 227 (1942) (rejection of forest lieu selec- 
tion; alternative ground of decision—disposal would be in 
derogation of conservation aims of Taylor Act); George L. 
Ramsey, by Ted E. Collins, 58 I.D. 272 (1942) (rejection 
of forest lieu selection; alternative ground—disposal would 
be in derogation of conservation aims of Taylor Act); J.C. 
Aldrich, 59 I.D. 176 (1946) (Valentine scrip selection re- 
jected as not in the public interest); David B. Morgan, 
Assignee, 60 I.D. 266 (1948) (soldiers’ additional home- 
stead right rejected; alternative ground—contrary to 
public interest); State of California et al., 64 ID. 459 
(1957) (State indemnity selection rejected because land 
was more suitable for small tract disposition); Ferris F. 
Boothe, 66 I.D. 395 (1959) (land classified as more valuable 
for timber than for crops and improper for satisfaction of 
soldiers’ additional homestead right; Department must 
determine whether disposal would be consistent with con- 
servation purposes of withdrawal); State of California, 67 
I.D. 85 (1960) (State school indemnity selection rejected; 
Secretary determined that land was better retained for use 
in federal sustained timber yield program). 


B. Even with respect to appellants’ lieu selection rights, 
the lands they sought were effectively withdrawn by Execu- 
tive Order 6964 and thus became subject to the classifica- 
tion requirements of the Taylor Grazing Act.—Appellants 
seek to escape the necessity for a favorable classification 
under the Taylor Grazing Act by claiming that the execu- 
tive order withdrawal of 1935 was ineffective to reserve the 
lands as against their vested lieu selection rights (Br., Pt. 
I). One plain answer to this contention would be that in 
Section 7 of the Taylor Grazing Act Congress adopted 
the land description in the two executive order withdrawals 
as a shorthand way of describing the land which it wanted 
classified. Thus the general or particular effectiveness of 
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the withdrawal orders by themselves becomes immaterial 
insofar as Section 7’s classification requirements are con- 
cerned. 

To support their argument, appellants rely principally 
upon the decision in United States v. Northern Pacific Ry. 
Co., 256 U.S. 51 (1921), the Forest Reserve case, and the 
reaffirmation of the rule established there in United States 
v. Northern Pacific Ry. Co., 311 U.S. 317 (1940). The 
irrelevancy of these cases to the present problem is made 
clear by this Court’s decision applying the Forest Reserve 
principle to the Santa Fe Pacific grant, Chapman v. Santa 
Fe Pac. R. Co., 90 U.S. App. D.C. 34, 198 F.2d 498 (1951), 
cert. den. 343 U.S. 964. In brief, that case is this. A rail- 
road has the right to secure a total acreage either in the 
place limits or the indemnity limits of its grant. Ordi- 
narily, since, within the described areas, there is more than 
enough acreage to satisfy its claim, it must file selections 
designating which acreage it desires to receive. Its right 
to select is merely a ‘‘float’’ until particular land has been 
selected and is not a vested right in any particular lands. 
However, if, as in Forest Reserve and the Santa Fe situa- 
tion, there are not enough lands surveyed (only surveyed 
lands can be selected) to satisfy the railroad’s total claim, 
it is not required to perform the useless act of selecting all 
lands surveyed and a withdrawal cannot defeat its right to 
secure all surveyed lands. The withdrawal is not void, it is 
simply ineffective as to all surveyed lands within the limits 
of the railroad grant. The mere fact of deficiency estab- 
lishes the right to all the lands, and, this Court held in 
Chapman, converts the float into a vested right to all the 
lands. Here, the withdrawal was temporary for purposes 
of classification and included all lands in the State of 
Washington. We agree that that could not operate per- 
manently to deprive appellants of all right to some land. 
But, since the only geographical limitation on appellants’ 
right to select 40 acres in each case is that it must be 
exercised within the State of Washington, the necessity of 


10 We believe that Chief Judge Stephens’ dissent is the correct analysis of 
that case, but that is of no moment here. 
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a selection, i.e., identification of which 40 acres each appel- 
lant desires, still exists and, hence, the withdrawal could 
not, as in the railroad case, operate to convert the float of 
the right to select into a vested right to a patent to particu- 
lar land. See Krug v. Santa Fe Pac. R. Co., 81 U.S. App. 
D.C. 288, 158 F.2d 317 (1946). 

Section 7 of the Taylor Grazing Act has made a change 
in the procedure by which appellants are to exercise their 
rights by requiring the Secretary to classify lands on 
application of claimants such as appellants."? But this does 
not affect the substantive nature of these rights, which are 
good for the same amount of acreage of the same kind of 
land as they were before enactment of Section 7. Congress, 
with its plenary power over the public lands, can name the 
conditions under which the United States is to part with 
those lands, and it can change the procedure by which a 
selection right is exercised between the time the right vests 
and the time it is exercised. 

In Washburn v. Lane, 49 App.D.C. 52, 258 Fed. 524 
(1919), the plaintiff did not follow a statutory procedure 
because he claimed his rights became fixed before the pas- 
sage of the statute. This Court held that the Secretary of 
the Interior had not exceeded his authority under the law 
in rejecting the entry. In Lemieux v. United States, 15 
F.2d 518 (C.A. 8, 1926), cert. den. 273 U.S. 749, an 
Indian’s selection of an allotment had not been re- 
ported to or approved by the Secretary, as it must 
be before rights to the land vest in the Indian. In 
the meantime, Congress changed the allotment system for 
this Indian’s tribe. The court said (15 F.2d at 521): 
“At anytime before the right of Lemieux became 
vested in this land, Congress had the power to change the 
manner in which it should be allotted.”” In Work v. United 
States, 58 App.D.C. 224, 26 F.2d 1002 (1928), Congress 
imposed what was in effect a statute of limitations on the 
exercise of forest lieu selection rights which had been 


11 The complete withdrawal existed only until amendment of the Taylor 
Grazing Act in June 1936. A different question would have been presented 
had appellants tried to make a selection between February 1935 and June 
1936. 
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outstanding some 25 years. This Court upheld the Sec- 
retary’s rejection of an application filed after the expira- 
tion of the time allowed. And in Anderson v. McKay, 94 
US. App.D.C. 11, 211 F.2d 798 (1954), cert. den. 348 U.S. 
836, Anderson claimed that an 1887 Act gave him an in- 
defeasible right to an unrestricted fee simple title to the 
land on which he lived. This Court held that the statute 
had given him a right to apply for and obtain a patent, 
but that it had been sharply restricted by a 1914 Act re- 
serving mineral rights to the United States. The Court 
remanded the case to the district court to be dismissed for 
lack of jurisdiction because the suit was in reality one 
to compel transfer of property of the United States as 
to which Congress had made no mandatory directions. 

The Taylor Grazing Act has changed the procedure by 
which lieu selection rights are to be exercised. When 
the conditions established by Congress for the exercise of 
such rights have been fulfilled, then these rights can be 
satisfied. 


C. The Secretary’s classifications were reasonable.—The 


reasonableness of the Seeretary’s decisions is manifest 
from the decisions themselves. They speak for themselves 
and we can add little by way of argument. When we con- 
sider the nature of the lands sought and the adverse effect 
their acquisition by private interests would have on State 
conservation programs, the classifications of the lands as 
improper for individual lieu selection can be seen as quite 
reasonable, if not indeed inescapable. 

Appellants’ contention that they are entitled to a trial 
on whether the Secretary’s classifications were arbitrary 
(Br., Pt. III) is plainly without merit. The arbitrari- 
ness or reasonableness of the Secretary’s classifications or 
decisions is a question of law, not of fact. Even if appel- 
lants’ allegations were to be construed as raising a ques- 
tion of whether the Secretary’s decisions were supported 
by substantial evidence, that too is a question of law, not 
of fact. We can infer from appellants’ failure to ask the 
Secretary to bring the full administrative record into 
court that they did not intend to challenge his decisions 
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on this basis. Not until their petition for rehearing (Jt. 
App. 65-66), when they charged that the facts relied on 
by the Secretary were ‘‘arbitrarily selected and fabri- 
cated,’’ did appellants refer to the existence of evidence 
which allegedly would show that the Secretary’s classifi- 
cations were without factual support, but even then they 
failed to state what that evidence was. We submit that 
even if appellants had made these allegations in their com- 
plaints, where the factual issues of a law suit are properly 
raised, and specified what evidence they intended to pro- 
duce to support their conclusion of arbitrariness, there 
still would have been no question of fact but only the ques- 
tion of law of whether Secretary’s actions were supported 
by substantial evidence. When the district court deter- 
mines on the administrative record that an action is not 
arbitrary, then it can so rule. No factual finding or trial 
de novo is necessary for the court to make such a ruling. 

Appellant points to no specific fact that should be found 
as distinguished from the conclusion that the decisions were 
arbitrary. Characterizations of administrative action as 
‘‘arbitrary,’’ ‘‘capricious,’’ ‘‘unconscionable’’ and the like 
plainly do not constitute factual allegations showing that 
plaintiffs are entitled to relief. McCampbell v. Warrich 
Corp., 109 F.2d 115, 119 (C.A. 7, 1940); Billings Utility 
Co. v. Advisory Committee, 135 F.2d 108, 112 (C.A. 8, 
1943); Burns v. Spiller, 82 U.S. App.D.C. 91, 161 F.2d 377 
(1947). As the court said in Lewis v. City of South Hut- 
chinson, 162 Kan. 104, 174 P.2d 51, 63 (1946): 


The petition concludes by asserting that the action 
on the part of the defendants constitutes a clear abuse 
of discretion and an exercise of bad faith. At best, 
the allegation is only a conclusion which must be predi- 
cated upon definite acts or omissions alleged in the 
petition. The petition contains not a single allega- 
tion of an act or of an omission to act which alone would 


justify a court in issuing an injunction to prevent 
the defendants from performing their administrative 
duties; neither would all of the allegations of the 
petition when combined entitle a court to conclude that 
the defendants are acting in bad faith or that they are 
arbitrarily abusing their discretion. There being no 
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foundation alleged for the conclusion, the baseless 
conclusion alone does not constitute an allegation of a 
cause of action. There is ever a legal presumption 
‘“‘that public officers do their duty, that they act fairly, 
from good motives, and with the purpose and inten- 
tion of obeying the law. Suspicion, surmise, insinua- 
tion, and innuendo are not enough to overthrow this 
presumption.’”’ Ray v- Miller, 78 Kan. 843, 98 P. 239, 
240. 
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The District Court Properly Dismissed Gerttula’s Suit Because 
Legal Title to the Land He Seeks Has Passed to and Vested 
in the State of Washington 


Ten months before appellant Gerttula filed his suit and 
twenty-two months after the Secretary had finally rejected 
his selection application, the Department of the Interior 
clear listed the lands Gerttula seeks to the State of Wash- 
ington (Jt. App. 60-63). R.S. sec. 2449, derived from the 
Act of August 3, 1854, 10 Stat. 346, now appearing as 43 
U.S.C. sec. 859, provides as follows: 


Where lands have been or may hereafter be granted 
by any law of Congress to any one of the several States 
and Territories, and where such law does not convey 
the fee-simple title of the lands, or require patents 
to be issued therefor, the list of such lands which 
have been or may hereafter be certified by the Commis- 
sioner of the General Land-Office, under the seal of 
his office, either as originals or copies of the originals 
or records shall be regarded as conveying the fee- 
simple of all the lands embraced in such lists that are 
of the character contemplated by such Act of Con- 
gress, and intended to be granted thereby; but where 
lands embraced in such lists are not of the character 
embraced by such Acts of Congress, and are not in- 
tended to be granted thereby, the lists, so far as these 
lands are concerned, shall be perfectly null and void, 
and no right, title, claim, or interest shall be conveyed 
thereby. 


There is no question that these lands and the grant under 
which the State of Washington selected the lands come 
within the ambit of that statute. Nor can there be any 
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question in this case of the accuracy of the statement in 
the certificate that the lands were “free from adverse 
claims of record,’’ for at the time the certificate was 
issued, the Secretary’s decision rejecting Gerttula’s ap- 
plication was final and had been final for twenty-two 
months. Thus fee simple title has passed to the State 
of Washington under the express terms of the statute, a 
matter about which there can be no doubt in view of the 
Supreme Court’s holdings that clear listing has the same 
effect as the issuance of a patent. Frasher v. O’Connor, 
115 U.S. 102, 116 (1885) ; Mower v. Fletcher, 116 U.S. 380, 
384, 385-386 (1886) ; Chandler v. Calumet & Hecla Mining 
Co., 149 U.S. 79, 92 (1893); Curtner v. United States, 149 
U.S. 662, 675 (1893). 

The passing of title to the State of Washington raises 
two insuperable barriers to Gerttula’s suit. First, the con- 
troversy between Gerttula and the Secretary is moot and 
there is no relief he can obtain against the Secretary. 
When a patent has issued or legal title to public lands has 
passed by equivalent action, the power of the Secretary of 
the Interior is ended. Lane v. Watts, 234 U.S. 525, 540 
(1914) ; Mullan v. United States, 118 U.S. 271, 279 (1886). 
In Bicknell v. Comstock, 113 U.S. 149 (1885), a patent had 
been issued to Bicknell in 1869. In 1878, the Commissioner 
of the General Land Office ordered this patent returned 
to his office, and he ‘‘tore off the seals and erased the 
President’s name from said patent, and mutilated the rec- 
ord thereof in the General Land Office, all without the 
consent and against the protest of the grantees of said 
Bicknell.” The Supreme Court said (p. 151): 


That this action was utterly nugatory and left the 
patent of 1869 to Bicknell in as full force as if no 
such attempt to destroy or nullify it had been made, 
is a necessary inference from the principles estab- 
lished by the court in the case of United States v. 
Schurz, 102 U.S. 378. That principle is that when the 
patent has been executed by the President and re- 
corded in the General Land Office, all power of the 
Executive Department over it has ceased. [Emphasis 
added.] 
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The Supreme Court again pointed out this lack of execu- 
tive power over lands which have passed from federal 
ownership in In re Emblen, 161 U.S. 52, 56-57 (1896), where 
it also suggested a possible alternative course for the plain- 
tiff: 
** * After the patent has once been issued, the orig- 
inal contest is no longer within the jurisdiction of the 
land department. The patent conveys the legal title 
to the patentee; and cannot be revoked or set aside, 
except upon judicial proceedings instituted in behalf 
of the United States. The only remedy of Emblen 
is by bill in equity to charge Weed [the patentee] with 
a trust in his favor. 


The second insuperable barrier to Gerttula’s suit raised 
by the passing of title to the State of Washington is that 
the State of Washington thereby becomes an indispensable 
party to any suit involving the land. Without going into 
a detailed discussion of what makes a party indispensable, 
cf. Shields v. Barrow, 17 How. 130, 139 (1854), Barney v. 
Baltimore City, 6 Wall. 280, 285 (1867), State of Wash- 
ington v. United States, 87 F.2d 421, 425-428 (C.A. 9, 1936), 
we will point out that the problem has come up a number 
of times in cases involving disposition of public lands by 
the Department of the Interior. In Brady v. Work, 263 
U.S. 435 (1924), the losing party in a patent contest sued 
to enjoin the Secretary of the Interior and the Commis- 
sioner of the General Land Office from issuing a patent to 
the winning party. The Court affirmed dismissal of the 
suit for lack of an indispensable party, stating (263 U.S. 
at 437): 

Lillie S. Harner is the person whom the administra- 
tive officers of the Government have held to be en- 
titled to a patent for this land. Clearly the con- 
troversy between the plaintiff and those officers in- 
volving the granting of a patent to her can not be 
settled without her presence in court. New Mexico v. 
Lane, 243 U.S. 52, 58; Litchfield v. Register and Re- 
ceiver, 9 Wall. 575, 578. She is entitled to be heard. 
Inability to secure service on her because she lives in 
Arizona can not dispense with the necessity of making 


her a party. 
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If a controversy between the plaintiff and the public land 
officers could not be settled without the presence of a 
party to whom the land officers were going to issue a 
patent, a fortiori such a controversy could not be settled 
without the presence of parties to whom the land officers 
have already issued the equivalent of a patent. 

In New Mezico v. Lane, 243 U.S. 52 (1917), the State of 
New Mexico sought to enjoin the Department of the In- 
terior from issuing a patent to one Keepers, claiming title 
to the land in question under a school-land grant. The 
Supreme Court stated that the action taken by the Com- 
missioner of the General Land Office in the case ‘¢was in 
excess of his authority,’’ and characterized the Secretary 
of the Interior’s affirmance of his action as “purely arbi- 
trary.’’? Nevertheless, the Court dismissed the suit as one 
against the United States and, in concluding, added (243 
U.S. at 58): ‘It would seem, besides, that under the aver- 
ments of the bill Keepers is an indispensable party, he 
having become, according to the bill, a purchaser of the 
land and paid the purchase price thereof.’’ 

The conditions which have rendered relief impossible for 
Gerttula arose largely because of his own laches. Almost 
two years had elapsed after the final decision in his case 
before the Department disposed of the land he had sought, 
and almost another year passed before he filed suit. It 
is quite clear under the circumstances of this case that 
Gerttula’s suit for relief equitable in nature is barred by 
laches.? Thus, because of Gerttula’s laches, the lack of 
the Secretary’s ability to do anything for him, and the 
lack of an indispensable party, the dismissal of Gerttula’s 
suit should be affirmed irrespective of this Court’s decision 
as to the other appellants. 


12 There is no general statuto of limitations on suits to review the Secretary 
of the Interior’s decisions under the public land laws. Section 42 of the 
Mineral Leasing Act of 1920, 41 Stat. 437, as added by the Act of Sept. 2, 
1960, 74 Stat. 790, 30 U.S.C. 226-2, requires that any action contesting a deci- 
sion of the Secretary involving an oil and gas lease must be brought within 90 
days, While the same degree of urgency may not be present in lieu selection 
cases as in oil and gas cases, still Gerttula’s delay in bringing this suit is ten 
times what he would have been allowed under the Mineral Leasing Act. 
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Appellants Cannot Maintain These Suits as “Attomeys-in-Fact” 

But Must Prove That They Are the Real Parties m Interest 

If the Court should disagree with our Points I and II, 
a further issue is present. The land office manager’s de- 
cisions (Jt. App. 7, 10, 32) referred to each of the appel- 
lants as an attorney-in-fact for someone else. Neither of 
the complaints specified the exact manner in which appel- 
lants claimed to possess the rights which they attempted 
to exercise (Jt. App. 1, 26). The Secretary alleged in 
each of his answers that appellants were not the real 
parties in interest (Jt. App. 23, 45). When the Secre- 
tary alleged in his statement of material facts that appel- 
lants’ applications had been made as attorneys-in-fact for 
others (Jt. App. 52), appellants objected and countered 
with the following allegation (Jt. App. 54): 


Plaintiffs’ applications to select the lands in question 
were made on their own behalf pursuant to powers of 
attorney in fact purchased from the original holders 
of the lieu selection rights vesting in plaintiffs all 
rights to exercise those rights before the Department 
of the Interior and to receive title to the land. The 
right so held by plaintiff Gerttula is subject to a trust 
under the laws of the State of Oregon. 


From all this it is obvious that the facts supporting appel- 
lants’ standing to sue were very much at issue at the time 
summary Judgment was granted, and that judgment could 
not have been entered for appellants until they established 
their standing to sue as the real parties in interest. 
Assuming that appellants do possess documents consti- 
tuting them attorneys-in-fact to exercise the selection 
rights they claim to hold, we still cannot concede that these 
documents would entitle them to sue the Secretary of the 
Interior in their own names seeking to compel him to issue 
patents to them in their own names. Rule 17(a), F.R. 
Civ.P., requires that ‘‘Every action shall be prosecuted in 
the name of the real party in interest * * *,’’ and the mere 
definition of the term ‘‘attorney-in-fact’’ shows that it does 
not embrace ‘‘the real party in interest.”? ‘“‘By attorney 
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in fact is meant one who is given authority by his principal 
to do a particular act not of a legal character.’’ Treat v. 
Tolman, 113 Fed. $92, 893 (C.A. 2, 1902). 


An ‘‘attorney in fact’’ is an agent acting under a 
special power created by deed. 
* . * ° * * * ao es 

“The very definition of attorney in fact excludes the 
idea that he is authorized to represent his principal in 
proceedings in court.’’ Harkins v. Murphy, 51 Tex. 
Civ. App. 568, 112 S.W. 136, 138. [Nardi v. Poinsatte, 
46 F.2d 347, 348 (N.D. Ind. 1931).] 


Thus we see that an attorney-in-fact is an agent appointed 
to perform a particular task for his principal, and it is 
evident that the principal, not the agent, would be the real 
party in interest arising out of the exercise of the delegated 
power. 

It is possible that appellants do in fact own all beneficial 
interests which may flow from the exercise of the selection 
rights, as is often the case with scrip rights. Cf. Begue v. 
Grizzly Live Stock & Land Co., 1 F.Supp. 229, 230 (S.D. 
Calif. 1932). And if they do own the beneficial interests, 
they might be able to establish such ownership by appro- 
priate proof in the court below. But there is nothing in the 
record of the case as it stands in this Court on which any 
conclusion on this matter could be reached. 

The fact that the Department of the Interior entertained 
appellants’ applications cannot be taken to mean that the 
Department would have issued patents on the basis of these 
applications had the lands sought been classified for lieu 
selections. It must be remembered that the Department did 
not reach or rule on the question of the applicant’s qualifi- 
cations in any of these cases. Furthermore, if the Depart- 
ment had issued patents on the basis of these selections, it 
would have issued them to the holders of the selection 
rights, not to the holders’ attorneys-in-fact. Nor can any 
inference that the Department recognized appellants’ 
claims as valid be drawn from the fact that appellants were 
allowed to register their claims under the Act of August 5, 
1955, 69 Stat. 534, 48 U.S.C. sec. 274 note (Appendix A, 
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infra, p. 36). That Act provided ‘‘That any owner of, 
and any person claiming rights to [the various kinds of 
scrip and selection rights] shall * * * present his holdings 
or claim for recordation by the Department of the In- 
terior.’’ It seems clear that Congress intended that the 
Department record claims of right as well as rights without 
adjudicating the validity of such claims at the time of 
recordation, and this has been the administrative construc- 
tion of the Act. 


CONCLUSION 


For the foregoing reasons we submit that the judgment 
of the court below dismissing the suits should be affirmed. 


Respectfully, 
Ramsey Cuark, 
Assistant Attorney General. 


Rocer P. Marauis, 
Raps S. Boyn, 
Hue Nucent, 
Attorneys, Department of Justice, 
Washington 25, D.C. 
January 1962 
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APPENDIX A 


The Act of July 1, 1898, 30 Stat. 597, was an appropria- 
tions act for sundry civil expenses. The provisions under 
which the selection rights involved in this case were issued 
begin at page 620 and read as follows: 


That where, prior to January first, eighteen hundred 
and ninety-eight, the whole or any part of an odd- 
numbered section, in either the granted or the in- 
demnity limits of the land grant to the Northern Pacific 
Railroad Company, to which the right of the grantee 
or its lawful successor is claimed to have attached by 
definite location or selection, has been purchased di- 
rectly from the United States or settled upon or 
claimed in good faith by any qualified settler under 
color of title or claim of right under any law of the 
United States or any ruling of the Interior Depart- 
ment, and where purchaser, settler, or claimant refuses 
to transfer his entry as hereinafter provided, the rail- 
road grantee or its successor in interest, upon a proper 
relinquishment thereof, shall be entitled to select in 
lien of the land relinquished an equal quantity of pub- 
lic lands [of certain specified kinds subject to several 
conditions]; * * * And provided further, That all 
qualified settlers, their heirs or assigns, who, prior to 
January first, eighteen hundred and ninety-eight, pur- 
chased or settled upon or claimed in good faith, under 
color of title or claim of right under any law of the 
United States or any ruling of the Interior Depart- 
ment, any part of an odd-numbered section in either 
the granted or indemnity limits of the land grant to 
the Northern Pacific Railroad Company to which the 
right of such grantee or its lawful successor is claimed 
to have attached by definite location or selection, may 
in lieu thereof transfer their claims to an equal quan- 
tity of public lands surveyed or unsurveyed, not min- 
eral or reserved, and not valuable for stone, iron, or 
coal, and free from valid adverse claim, or not occu- 
pied by a settler at the time of such entry, situated in 
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any State or Territory into which such railroad grant 
extends, and make proof therefor as in other cases 
provided; and in making such proof, credit shall be 
given for the period of their bona fide residence and 
amount of their improvements upon their respective 
claims in the said granted or indemnity limits of the 
land grant to the said Northern Pacific Railroad Com- 
pany the same as if made upon the tract to which the 
transfer is made; and before the Secretary of the 
Interior shall cause to be prepared and delivered to 
said railroad grantee or its successor in interest any 
list or lists of the several tracts which have been pur- 
chased or settled upon or occupied as hereinbefore pro- 
vided, he shall notify the purchaser, settler, or claim- 
ant, his heirs or assigns, claiming against said rail- 
road company, of his right to transfer his entry or 
claim, as herein provided, and shall give him or them 
option to take lieu lands for those claimed by him or 
them or hold his claim and allow the said railroad com- 
pany to do so under the terms of this Act. 


The Act of 1898 was amended three times. The amend- 
ment under which the selection rights involved here were 
apparently granted was made by the Act of May 17, 1906, 
34 Stat. 197, which reads as follows: 


That the provisions of the Act of July first, eighteen 
hundred and ninety-eight (Thirtieth Statutes, pages 
five hundred and ninety-seven and six hundred and 
twenty), which provided for the adjustment by the 
Land Department of conflicting claims to lands within 
the limits of the grant to the Northern Pacific Railroad 
Company, and also the provisions of the Act of March 
second, nineteen hundred and one, entitled “An Act 
for the relief of settlers under the public land laws 
to lands within the indemnity limits of the grant to 
the Northern Pacific Railroad Company,”’ be, and they 
hereby are, extended to include any bona fide settle- 
ment or entry made subsequent to January first, cight- 
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een hundred and ninety-eight, and prior to May thirty- 
first, nineteen hundred and five, in accordance with the 
erroneous decision of the Land Department respecting 
the withdrawal on general route of the Northern Pa- 
cific Railroad between Wallula, Washington, and Port- 
land, Oregon, where the same has not since been aban- 
doned: Provided, That all lieu selections made under 
this Act shall be confined to lands within the State 
where the private holdings are situated. 

Sec. 2. That this Act shall become effective upon an 
acceptance thereof by the Northern Pacific Railway 
Company being filed with the Secretary of the Interior. 


The Act of August 5, 1955, 69 Stat. 534, 43 U.S.C. sec. 
274 note, reads as follows: 


¢ °° That any owner of, and any person claiming 
rights to, Valentine scrip, issued under the Act of April 
5, 1872 (17 Stat. 649) ; Sioux Half-Breed scrip, issued 
under the Act of July 17, 1854 (10 Stat. 304) ; Supreme 
Court scrip, issued under the Acts of June 22, 1860 (12 
Stat. 85), March 2, 1867 (14 Stat. 544), and June 10, 
1872 (17 Stat. 378); Surveyor-General scrip, issued 
under the Act of June 2, 1858 (11 Stat. 294) ; a soldier’s 
additional homestead right granted by sections 2306 
and 2307 of the Revised Statutes; a forest lieu selec- 
tion right, assertable under the Act of March 3, 1905 
(33 Stat. 1264) ; a lien selection right conferred by the 
Act of July 1, 1898 (30 Stat. 597) ; a bounty land war- 
rant issued under the Act of March 3, 1855 (10 Stat. 
701) ; or any lieu selection or scrip right or bounty land 
warrant, or right in the nature of scrip issued under 
any Act of Congress not enumerated herein (except 
the indemnity selection rights of any State, or the 
Territory of Alaska), shall, within two years from the 
effective date of this Act, present his holdings or claim 
for recordation by the Department of the Interior. 


Sec. 2. In the case of a transfer after the effective 
date of this Act, by assignment, inheritance, operation 
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of law, or otherwise of a holding or claim of any right 
recorded under this Act, the holding or claim of right 
so transferred shall be presented to the Department 
of the Interior within six months after such transfer, 
for recordation by it; except that where such transfer 
occurs within the period of two years from the effective 
date of this Act and the prior owner has not complied 
with provisions of this Act, the owner or claimant by 
transfer shall have the remainder of such period or a 
period of six months, whichever is the longer, within 
which to present his claims or holdings for recordation. 


Sec. 3. There shall be endorsed on the evidence of the 
right or warrant each recordation thereof. 


Sec. 4. Claims or holdings not presented for re- 
cordation, as prescribed herein, shall not thereafter 
be accepted by the Secretary of the Interior for re- 
cordation or as a basis for the acquisition of lands. 


Sec. 5. Within thirty days after the effective date 
of this Act, the Secretary of the Interior shall cause 
to be published in the Federal Register a notice set- 
ting forth the recordation requirements of this Act. 
Within one year after the effective date of this 
Act the Secretary shall also cause notices of the 
recordation requirements of this Act to be published 
in such newspapers, posted in such public offices, and 
given publicity by such other means as he deems 
feasible and appropriate for the dissemination of 
information concerning the recordation requirements 
of this Act to persons who may have holdings or claims 
that are subject to such requirements. 


See. 6. The Secretary of the Interior is authorized 
to make rules and regulations to carry out the provi- 
sions of this Act. 
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Executive Order No. 6910, November 26, 1934, 54 LD. 539 
EXECUTIVE ORDER 


Wirnprawat For CiassiricaTion or ALL Pusiic Lanp IN 
Certain STaTEs 


Wuenrzas, the act of June 28, 1934 (ch. 865, 48 Stat. 1269), 
provides, among other things, for the prevention of injury 
to the public grazing lands by overgrazing and soil deterio- 
ration; provides for the orderly use, improvement and 
development of such lands; and provides for the stabiliza- 
tion of the livestock industry dependent upon the public 
range; and 


Wuenreas, in furtherance of its purposes, said act pro- 
vides for the creation of grazing districts to include an 
aggregate area of not more than eighty million acres of 
vacant, unreserved and unappropriated lands from any 
part of the public domain of the United States; provides 
for the exchange of State owned and privately owned 
lands for unreserved, surveyed public lands of the United 


States; provides for the sale of isolated or disconnected 
tracts of the public domain; and provides for the leasing 
for grazing purposes of isolated or disconnected tracts of 
vacant, unreserved and unappropriated lands of the public 
domain; and 


Wuereas, said act provides that the President of the 
United States may order that unappropriated public lands 
be placed under national-forest administration if, in his 
opinion, the land be best adapted thereto; and 


Wuereas, said act provides for the use of public land 
for the conservation or propagation of wild life; and 


Wuenrzas, I find and declare that it is necessary to classify 
all of the vacant, unreserved and unappropriated lands of 
the public domain within certain States for the purpose of 
effective administration of the provisions of said act; 


Now, Tuererore, by virtue of and pursuant to the author- 
ity vested in me by the act of June 25, 1910 (ch. 421, 36 Stat. 
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847), as amended by the act of August 24, 1912 (ch. 369, 37 
Stat. 497), and subject to the conditions therein expressed, 
it is ordered that all of the vacant, unreserved and unap- 
propriated public land in the States of Arizona, Califor- 
nia, Colorado, Idaho, Montana, Nevada, New Mexico, North 
Dakota, Oregon, South Dakota, Utah and Wyoming be, and 
it hereby is, temporarily withdrawn from settlement, loca- 
tion, sale or entry, and reserved for classification, and pend- 
ing determination of the most useful purpose to which such 
land may be put in consideration of the provisions of said 
act of June 28, 1934, and for conservation and development 
of natural resources. 

The withdrawal hereby effected is subject to existing 
valid rights. 

This order shall continue in full force and effect unless 
and until revoked by the President or by act of Congress. 


Frank in D. Roosevett. 
10a.m.E.S.T. 


November 26, 1934. 


Excutive Order 6964, February 5, 1935, 55 LD. 188. 


Wrruprawat For CrassiricaTion or ALL Pusiic Lann wv 
Crrrary States? 


Wuaeneas title II of the National Industrial Recovery Act, 
of June 16, 1933 (ch. 90, 48 Stat. 195), provides among 
other things for the preparation of a comprehensive pro- 
gram of public works which shall include among other mat- 
ters the conservation and development of natural resources, 
including control, utilization, and purification of waters, 
prevention of soil or coastal erosion, and flood control; and 

Wuereas in furtherance of the said act the Special Board 
for Public Works appointed by Executive Order No. 6174, 
of June 16, 1933, has by its resolution of July 18, 1934, 
included in the comprehensive program of public works 
contemplated by title II of the National Industrial Recovery 


1 See Executive Order of Nov. 26, 1934, in 54 I.D., p. 539. 
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Act certain projects known as ‘‘The Land Program, Fed- 
eral Emergency Relief Administration’’; and 


Wuereas the said Land Program contemplates the use 
of public lands in the States of Alabama, Arkansas, Florida, 
Kansas, Louisiana, Michigan, Minnesota, Mississippi, Ne- 
braska, Oklahoma, Washington, and Wisconsin for proj- 
ects concerning the conservation and development of for- 
ests, soil, and other natural resources, the creation of graz- 
ing districts, and the establishment of game preserves and 
bird refuges; and 


Wuenreas I find and declare that it is necessary to classify 
all the unreserved and unappropriated lands of the public 
domain within the said States for the purpose of the effec- 
tive administration of the said Land Program: 


Now, THEREFORE, by virtue of and pursuant to the author- 
ity vested in me by the act of June 25, 1910 (ch. 421, 36 Stat. 
847), as amended by the act of August 24, 1912 (ch. 369, 37 
Stat. 497), and subject to the conditions therein expressed 
and to valid existing rights, it is ordered that all the public 
lands in the States of Alabama, Arkansas, Florida, Kansas, 
Louisiana, Michigan, Minnesota, Mississippi, Nebraska, 
Oklahoma, Washington, and Wisconsin be, and they are 
hereby, temporarily withdrawn from settlement, location, 
sale, or entry, and reserved for classification and pending 
determination of the most useful purposes to which said 
lands may be put in furtherance of said Land Program, and 
for the conservation and development of natural resources. 

Public lands within any of the States herein enumerated 
which are on the date of this order under an existing reser- 
vation for a public purpose are exempted from the force 
and effect of the provisions of this order so long as such 
existing reservation remains in force and effect. 

This order shall continue in full force and effect unless 
and until revoked by the President or by an act of Congress. 


Franxiruy D. Roosevett. 
Tae Wurre House 


February 5, 1935. 
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APPENDIX B 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 
A. 22716. July 12, 1941 


Netson A. Gertruta, Substitute attorney-in-fact for W. G. 
Howell, attorney-in-fact for Frank L. Huston 
“se F ? 
Spokane 018339 


Application for lieu selection and petition for 
classification rejected. 


Affirmed. 


AppeaL From Tue Generar Lanp OFFICE 


On August 17, 1915, Nelson A. Gerttula of Portland, Ore- 
gon, was appointed substitute attorney-in-fact for W. G. 
Howell of the same city, who in turn on September 4, 1909, 
had been appointed attorney-in-fact for Frank L. Huston 
of Clarke County, State of Washington. Both appoint- 
ments were made to permit the selection of public lands 
in satisfaction of a valid right outstanding to Huston. 

On January 18, 1939, 24 years after his appointment, 
Gerttula as such attorney-in-fact made application, Spokane 
018339, for 40 acres of public land in the State of Washing- 
ton, namely, NW14 SWY, Sec. 29, T. 2N., RB. 6 E., W. M. 
This application was made under the acts of July 1, 1898 
(30 Stat. 597, 620), and May 17, 1906 (34 Stat. 197), which 
were acts for the relief of certain entrymen and settlers 
within the limits of the land grant to the Northern Pacific 
Railway. By it Gerttula sought to select lands in satis- 
faction of the right which Huston had acquired 30 years 
previously through relinquishment of 160 acres in the 
State of Washington, namely, NE, Sec. 13, T. 3 N., R. 16 
E., W. M., included in conflicting claims between himself 
and said railroad company and which had remained unim- 
paired and hitherto unused as to 40 acres. 
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With his application Gerttula filed two adffiadvits, the 
first entitled “Nonmineral Affidavit’, the second, “Petition 
for Classification And Opening To Entry, Selection Or 
Location.”” The latter, after stating that applicant was 
Attorney in Fact for Frank L. Huston continued as follows: 


«* © © that he is well acquainted with said tract, that 
said tract is not suitable for the production of native 
grasses and forage plants, that said tract is of little 
value for any purpose other than for some timber 
thereon. That there is no grazing on or in the vicinity 
of this land. There is a small stream of water on the 
land but not used except possibly by wild animals. 
There is no irrigation on or in the vicinity of this land 
or in the township. There are no wells on the land. 


“This tract is not needed for power site or for rec- 
reational area or for water hole and it contains no 
hot spring.”’ 


This affidavit, it will be noted, while stating certain char- 
acteristics of the land contains no petition of any sort and 
no material whatever to which its title is pertinent. More- 
over, although the controlling laws require that the selec- 
tion be made from lands that are not reserved, applicant 
is silent as to the status of his selection. He ignores the 
fact that the land selected is reserved, for very special pur- 
poses as will appear, and therefore of course makes no 
showing as to why the reservation should be lifted for his 
benefit. 

Despite these inadequacies of the so-called “petition,”’ 
the General Land Office has treated the two affidavits, 
taken together, as an attempt to show that the land selected 
meets the requirements of the controlling laws and as an 
implied request for the exercise of the Secretary’s author- 
ity under section 7 of the Taylor Grazing Act of June 28, 
1934 (48 Stat. 1269), as amended by the act of June 26, 
1936 (49 Stat. 1976), to classify and restore this land to 
entry or selection. 
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Field examination was had and the report of the special 
agent showed the land to be mountainous and covered with 
a good stand of second growth fir averaging 22 inches at the 
butt, with about 320,000 feet of timber. The only perma- 
nent water was a small creek. There had been no crop 
production on the land by any method. There was no for 
age valuable for grazing. The land’s only value for an 
individual lay in its timber. It was this which applicant 
wished to possess. In addition to the special agent’s report 
correspondence with the record shows that applicant de- 
sired to acquire the tract without delay in order that he 
might have its trees felled immediately by lumbermen 
then operating on nearby lands and thus accomplish the 
logging at less expense. 

In his decision of June 3, 1940, the Acting Assistant Com- 
missioner of the General Land Office found that by a deci- 
sion of August 26, 1909, applicant had a valid outstanding 
right to select 40 acres of public land but he held the appli- 
cation for rejection on the ground that the tract selected 
was not proper for acquisition in satisfaction of applicant’s 
right. The tract was among lands which had been with- 
drawn by Executive Order No. 6964 of February 5, 1935, 
and reserved in furtherance of a comprehensive land pro- 
gram for the conservation and development of natural 
resources. To permit applicant to enter the tract and log 
its timber would mean immediate liquidation of this part 
of an exhaustible resource and therefore would be incon- 
sistent with the purpose of the reservation and in deroga- 
tion of the Executive order. It would also militate against 
the proposed national plan for coordinated treatment of 
the whole Columbia Gorge area. This plan contemplates 
the protection of the forest lands and cover, the reacquisi- 
tion of strategic lands now privately owned, the extension 
and consolidation of public ownership and the conserva- 
tion of all the values of the region, scenic and recreational 
as well as economic. 

From this rejection the applicant has appealed, asserting 
errors as follows: 
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1. That in trying to apply a grazing act to lands re- 
ported by the special agent to be “non-grazing lands’’ 
and not situate in a grazing district the Commissioner 
of the General Land Office assumes powers not spe- 
cifically granted by the Taylor Grazing Act; 


2. That disapproval of the selection because of the 
timber conservation policy ignores the Golden Rule 
and is an unethical repudiation and destruction of the 
selection right, which should have special considera- 
tion; 


3. That there is a moral obligation on the Govern- 
ment to permit the selection. 


The Department finds no merit in any of these conten- 
tions but, instead, many misapprehensions. The act of 
June 28, 1934 (48 Stat. 1269), although called the ‘“‘Taylor 
Grazing Act’? and commonly thought of as only a grazing 
act is in fact a conservation act of broad scope, as perusal 
of the entire act and of the Executive orders mentioned 
therein will disclose. It is applicable not merely to the vast 
areas of public land included within the numerous grazing 
districts set up under its authority but as well to the 
remaining great areas of public lands outside those dis- 
tricts. 

Over all these public lands, both those within and those 
without the grazing districts, the Secretary of the Interior 
under public land statutes and the Taylor Grazing Act has 
very large powers. Of the highest importance among those 
powers is the power of classification, the power to say for 
what purpose public lands are suitable and may be used. 
For as the public domain diminishes it becomes of increas- 
ing concern to the nation that what remains of our free land 
shall not be put to improper or unwise uses. 

In large part the national policy of conservation and 
development of the public domain and its natural resources 
is implemented by the Taylor Grazing Act and in partic- 
ular as to classification by its section 7 and by the Execu- 
tive orders mentioned therein. In order that no additional 
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claims may attach to the lands pending the Secretary’s ulti- 
mate determination of their highest usefulness, the public 
lands have all been withdrawn from settlement, location, 
sale or entry. The withdrawal has been effected either by 
administrative proceedings had as authorized in section 2 
of the Taylor Grazing Act or by the Executive orders men- 
tioned in section 7, namely, Numbers 6910 and 6964 of 
November 26, 1934, and February 5, 1935, respectively. 
Thereby the withdrawn lands are in terms reserved for the 
Secretary’s classification of them in furtherance of (1) the 
several purposes of the Taylor Grazing Act; (2) a com- 
prehensive land program; and (3) conservation and devel- 
opment of natural resources. 

This withdrawal and reservation may however be termi- 
nated by the Secretary in his discretion. Upon examina- 
tion and appropriate classification of any of these with- 
drawn lands which the Secretary finds are less valuable 
for grazing than for some other of the uses described in 
section 7, the Secretary has authority under this section 
to restore them to entry, selection or location for disposal 
in accordance with his classification under applicable pub- 
lic-land laws. 

The authority here given the Secretary to examine, clas- 
sify and restore to public disposition the lands described 
is discretionary. The discretion conferred on him is of 
course not absolute, to be exercised arbitrarily or willfully, 
but instead a sound, impartial discretion guided and con- 
trolled by a due regard for all the facts in a particular case, 
among them all facts bearing on the public interest, and for 
the established principles of law applicable thereto. Words 
and Phrases, v. 12, Discretion. When therefore the Secre- 
tary finds that lands sought by a particular application are 
affected by an interest of the people as a whole and that 
the classification requested by an individual applicant would 
injure that interest and be inconsistent with the purposes 
to further which the lands have been reserved, the Secre- 
tary has not merely the power but the duty to maintain the 
reservation and to refuse to release the lands from it for 
the disposal desired. 
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In the instant case the Commissioner of the General Land 
Office in rendering the decision from which this appeal has 
been taken assumed no unauthorized powers but, acting 
under the direction of the Secretary, performed the execu- 
tive duty required by the applicable law as above set forth. 
The timber land selected by appellant is affected by a 
public interest. As described by the Commissioner, it is 
located within the Columbia Gorge area for which certain 
planning agencies of the Government contemplate coordi- 
nated treatment, including protection of the forest lands. 
In addition, a fact not mentioned by the Commissioner is 
that the tract is within an area so important to forest, tim- 
ber and watershed protection that it is marked for forest 
land acquisition by both the Federal Forest Service and 
the State of Washington. The Commissioner properly 
found that to turn this tract over to applicant for logging 
would mean immediate liquidation of an exhaustible re- 
source, would be inconsistent with the purpose of the reser- 
vation made by the Executive order of February 5, 1935, 
and would injure an interest of the whole people. It follows 
that he was correct also in holding that the selected tract 
was not proper for acquisition by applicant in satisfaction 
of his lieu selection right. 

Thus to refuse approval of a particular selection is 
neither to repudiate nor to destroy the selection right, 
despite appellant’s assertion of the contrary. The right 
continues to exist unimpaired and will be permitted to be 
satisfied when exercised with references to lands which 
meet statutory conditions and which if reserved may be 
restored to selection without injury to paramount public 
interest. There is no law according special treatment to 
a selection right. 


The decision is affirmed. 
(Sgd. W. C. Mexpen san 
Acting Assistant Secretary. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 
A. 22716. Jan. 29, 1942 


Netson A. Gertruta, Substitute attorney-in-fact for W. G. 
Howell, Attorney-in-fact for Frank L. Huston. 


“cc F ? 
Spokane 018339 


Application for lieu selection and petition for classification 
rejected. Affirmed. 


Motion denied. 


Motion For Rehearing 


* s id 


This is a motion for rehearing of the decision of July 12, 
1941, wherein the Department affirmed the decision of the 
General Land Office denying favorable action on Mr. Gert- 


tula’s petition for classification and holding for rejection 
his application, Spokane 018339, to make lieu selection of 40 
acres of land in the State of Washington, described as the 
NW, SWY, Sec. 29, T.2 N., R.6 E., W. M. 

The basis for the rejection by the Department of the 
application was that the land selected is covered with tim- 
ber, an exhaustible resource, and that to turn this tract 
over to the applicant for immediate logging and liquida- 
tion of its timber would be inconsistent with the reserva- 
tion made by the Executive Order of February 5, 1935, and 
would injure an interest of the whole people. As evidence 
of the public interest in the tract, it was pointed out in the 
Department’s decision that it lies within an area so im- 
portant to forest, timber, and watershed protection that 
the area is marked for forest land acquisition by both the 
Federal Forest Service and the State of Washington. 
Consequently, the selected tract was held to be not proper 
for acquisition by the applicant in satisfaction of his in lieu 
selection right. 
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Gerttula’s motion for a rehearing must be considered in 
the light of Rule 83 of the Rules of Practice (48 CFR 
221.81), which provides that a motion for rehearing “must 
state concisely and specifically the grounds upon which 
the motion for rehearing is based and be accompanied by 
brief and argument in support thereof. If proper grounds 
are not shown the rehearing will be denied * * *.”’ 

From an examination of Mr. Gerttula’s motion it is ap- 
parent that nothing is presented pertaining to the law or 
the facts in this case which was not fully and carefully con- 
sidered by the Department in the decision complained of. 
Moreover, the issue is the same and the contentions ad- 
vanced by the applicant are the same as those made by 
him on appeal involving Spokane 018338, which case was 
decided adversely to the applicant December 31, 1941, A. 
23158. It being well settled that a rehearing will not be 
granted where no new question of vital importance is pre- 
sented, the motion for rehearing is denied. Cobb v. Crowth- 
er et al., 46 L. D. 473. 


/s/ W. C. MENDENHALL 


Acting Assistant Secretary 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 
A. 23158. Dec. 31, 1941 


Nexson A. Gertruta, Substitute-attorney-in-fact for W. G. 
Howell, attorney-in-fact for Frank L. Huston 


“Rn ”? 
Spokane 018338 


Application for lieu selection and petition for classification 
rejected. 


Affirmed. 


AppPeAL From THE GENERAL Lanp OFFICE 


This case involves a right to make lieu selection of 40 
acres of land. The right has been outstanding for 32 years. 
The applicant, Gerttula, has held it for 24 years or more 
without attempting to satisfy it. With the exception of the 
base land involved and a few dates the facts of the case are 
identical with those of Gerttula’s application for another 
forty made on the same date, in Serial No. Spokane 018338. 

On June 3, 1940, the Commissioner of the General Land 
Office by separate but practically identical decisions held 
both Spokane 018338 and Spokane 018339 for rejection. 
Notice of the action in Spokane 018339 was duly served and 
on July 5, 1940, Gerttula appealed. That appeal, A. 22716, 
was adversely decided by the Secretary on July 12, 1941. 
As to the other application, through some inadvertence in 
the office of the Register, notice of the action of June 3, 1940, 
in Spokane 018338 was not served on applicant until August 
4, 1941. Thereupon Gerttula filed the appeal of September 
6, 1941, which is under consideration herein. 

Because the two cases are of identical pattern, concern- 
ing adjacent lands of similar character, the conclusions to 
be reached in the second case can scarcely be expected to 
differ from those in the first. Yet the instant appeal fails 
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to oppose any valid argument to the principles which the 
first decision declared to control in the circumstances. 

The facts are as follows: On August 17, 1915, Nelson A. 
Gerttula of Portland, Oregon, was appointed substitute 
attorney-in-fact for W. G. Howell of the same city, who in 
turn on October 1, 1909, had been appointed attorney-in- 
fact for Frank L. Huston of Clarke County, State of Wash- 
ington. Both appointments were made to permit the selec- 
tion of public lands in satisfaction of a valid right outstand- 
ing to Huston. 

On January 18, 1939, 24 years after his appointment, 
Gerttula as such attorney-in-fact made application, Spokane 
018338, for 40 acres of public land in the State of Washing- 
ton, namely, 


T.2N.,BR.6E5., W. M. 
Sec. 29, SWY4,NWY 


This application was made under the acts of July 1, 1898 (30 
Stat. 597, 620), and May 17, 1906 (34 Stat. 197), which were 


acts for the relief of certain entrymen and settlers within 
the limits of the land grant to the Northern Pacific Rail- 
way. By it Gerttula sought to select lands in satisfaction 
of the right which Huston had acquired 30 years previously 
through relinquishment of 160 acres in the State of Wash- 
ington, namely, 


T.4N.,B.19E., W. M. 
Sec. 35, SE14, 


included in conflicting claims between himself and said 
railroad company. In consequence of this relinquishment 
the Commissioner of the General Land Office by decision 
of September 24, 1909, accorded to Huston the right to 
select 160 lieu acres. By 1939 this right has been exercised 
as to 120 acres but remained unimpaired and unused as to 
40 acres. 

With his application Gerttula filed two affidavits, the first 
entitled ‘‘Nonmineral Affidavit’’, the second, ‘‘ Petition for 
Classification And Opening To Entry, Selection Or Loca- 
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tion.’’ The latter, after stating that applicant was Attor- 
ney in Fact for Frank L. Huston continued as follows: 


«“e © © that he is well acquainted with said tract, that 
said tract is not suitable for the production of native 
grasses and forage plants, that said tract is of little 
value for any purpose other than for some timber there- 
on. That there is no grazing on or in the vicinity of this 
land. There is a small stream of water on the land 
but not used except possibly by wild animals. There is 
no irrigation on or in the vicinity of this land or in 
the township. There are no wells on the land. 

“This tract is not needed for power site or for rec- 
reational area or for water hole and it contains no hot 
spring.’’ 


This affidavit, it will be noted, while stating certain char- 
acteristics of the land contains no petition of any sort and 
no material whatever to which its title is pertinent. More- 
over, although the controlling laws require that the selec- 
tion be made from lands that are not reserved, applicant is 
silent as to the status of his selection. He ignores the 
fact that the land selected is reserved and makes no show- 
ing as to why the reservation should be lifted for his 
benefit. 

Despite these inadequacies of the so-called ‘‘petition,’’ 
the General Land Office has treated the two affidavits, 
taken together, as an attempt to show that the land selected 
meets the requirements of the controlling laws and as an 
implied request for the exercise of the Secretary’s author- 
ity under section 7 of the Taylor Grazing Act of June 28, 
1934 (48 Stat. 1269), as amended by the act of June 26, 
1936 (49 Stat. 1976), to reclassify and restore this land to 
entry or selection. 

Field examination was had and the report of the special 
agent showed the land to be mountainous and covered with 
a good stand of second growth fir averaging 22 inches at 
the butt, with about 320,000 feet of timber. The only per- 
manent water was a small creek. There had been no crop 


production on the land by any method. There was no 
forage valuable for grazing. The land’s only value for an 
individual lay in its timber. It was this which applicant 
wished to possess, for purposes of immediate exploitation. 
Correspondence with the record shows that applicant de- 
sired to acquire the tract without delay in order that he 
might have its trees felled immediately by the lumbermen 
then operating on nearby lands and thus accomplish the 
logging at less expense. 

In his decision of June 3, 1940, the Acting Assistant 
Commissioner of the General Land Office found that by a 
decision of September 24, 1909, applicant had a valid out- 
standing right to select 40 acres of public land but he held 
the application for rejection on the ground that the tract 
selected was not proper for acquisition in satisfaction of 
applicant’s right. The tract was among lands which had 
been withdrawn and reserved in furtherance of a compre- 
hensive land program for the conservation and development 
of natural resources. To permit applicant to enter the 
tract and log its timber would mean immediate liquidation 
of this part of an exhaustible resource instead of applica- 
tion of the national and departmental policy of timber 
conservation. 

In addition, the Commissioner pointed out that to grant 
the selection would militate against the proposed national 
plan for coordinated treatment of the whole Columbia 
Gorge area. The lands lie in the watershed of the Columbia 
River, between two national forests, the Columbia and the 
Mt. Hood. Only a mile or two from the river, they are 
within that part of the stream’s course known as the 
Columbia Gorge, which includes the Bonneville Dam. 
Henee, not only are the lands situate in that general north- 
west area of the regional planning problems of which the 
President requested special investigation but they lie with- 
in that particular section of the Columbia River which 
because of its extraordinary natural features and re- 
sources, its remarkable economic and scenic values and the 
peculiar problems presented by the great dam has been 
the subject of intensive study by certain planning agencies 
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at the request of the National Resources Committee and its 
chairman, the Secretary of the Interior. 

Among the recommendations reported to the President by 
this Committee are those of the Pacific Northwest Regional 
Planning Commission and the Columbia Gorge Conserva- 
tion and Development Committee. All these agencies 
specify the urgent need not only for application of the 
forestry policy of intensive management for sustained 
yields to both private and public forest areas but for coordi- 
nated treatment of the Columbia Gorge. The latter looks 
to the protection of the forest lands and cover, the reacqui- 
sition of strategic lands in private hands, the extension 
and consolidation of public ownerships and the conserva- 
tion of all the values of the region, scenic and recreational 
as well as economic. 

Accordingly, to restore the lands in question to selection 
would be to contribute unnecessarily to difficulties in the 
realization of such plans as may come to be based on these 
recommendations and to practices which are essentially 
the contrary of conservation. It would therefore be in 
derogation of the Executive order of February 5, 1935, 
which withdrew the public lands in Washington and 11 
other States in the interest of a comprehensive land pro- 
gram contemplating the use of said public lands for just 
such conservation projects as those above mentioned. 

In view of these facts the Commissioner concluded that 
the tract selected was not ‘‘proper’’ for acquisition in 
satisfaction of the applicant’s lieu selection right under 
section 7 of the Taylor Grazing Act. He also pointed out 
that while according to the records applicant had a valid 
right to make lieu selection of 40 acres of the public domain 
he did not have a right to any particular tract nor did he 
acquire a right to a particular tract merely through selec- 
tion of it. 

From this rejection applicant has made an informal ap- 
peal. The first of his two points is as follows: 


“Tt was error not to hold that the plain and obvious 
meaning of the Taylor Grazing Act was to enable the 
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Secretary of the Interior to restore to selection with- 
drawn land which came under the clause or proper for 
acquisition in satisfaction of any outstanding leu, 
exchange or script rights.”’ 


The relevant part of the Taylor Grazing Act here re- 
ferred to is as follows: 


«* © ® the Secretary of the Interior is hereby author- 
ized, in his discretion, to examine and classify any 
lands withdrawn or reserved * * * or within a grazing 
district, which are * * * proper for acquisition in satis- 
faction of any outstanding lieu, exchange or script 
rights, or land grant, and to open such lands to * * °, 
selection, * * * for disposal in accordance with such 
classification under applicable public land laws, ° * °.”’ 


Section 7. 


Appellant contends that the authority here conferred on 
the Secretary is intended to enable him to restore to selec- 


tion lands which upon examination he finds ‘‘proper for 
acquisition in satisfaction of any outstanding lieu ° ma 
right.’’ The truth of this contention it would be difficult to 
dispute. But the corollary of the provision must not be 
overlooked, namely, that the Secretary is also intended to be 
able to refuse to restore to selection lands which upon 
examination he finds are not proper for the acquisition de- 
scribed. 

Nor may it be forgotten that such a power to withhold 
from improper disposition and unwise uses is essential to 
the national policy of conservation of the rapidly diminish- 
ing public domain and its natural resources. This policy 
is implemented in large part by the Taylor Grazing Act, 
in particular by the classification provisions of section 7 
and the two Executive orders* mentioned therein, which 
withdraw and reserve the lands pending determination of 
their highest usefulness by the Secretary in his discretion. 


2 No. 6910, dated November 26, 1934, and No. 6964, dated February 5, 1935. 
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a 


The discretion which section 7 gives the Secretary in 
authorizing him to examine and classify lands and to restore 
or refuse to restore them to public disposition is of course 
not an absolute discretion to be exercised arbitrarily or 
willfully. It is instead a sound, impartial discretion guided 
and controlled by a due regard, first, for all the facts in a 
particular case, among them all facts bearing on the public 
interest, and, second, for the established principles of law 
applicable thereto. Words and Phrases, v. 12, Discretion. 
When therefore the Secretary finds that lands sought by a 
particular application are affected by an interest of the peo- 
ple as a whole and that the classification requested by an 
individual applicant would injure that interest and be 
inconsistent with the purposes to further which the lands 
have been reserved, the Secretary has not merely the power 
but the duty to maintain the reservation and to refuse to 
release the lands from it for the disposal desired. 

In the instant case the Commissioner of the General Land 
Office in rendering the decision from which this appeal has 
been taken acted under the direction of the Secretary and 
performed the executive duty required by the applicable 
law as above set forth. The timber land selected by appel- 
lant is affected by a public interest. As described by the 
Commissioner, it is located within the Columbia Gorge area 
for which certain planning agencies of the Government con- 
template coordinated treatment, including protection of the 
forest lands. In addition, a fact not mentioned by the 
Commissioner is that the tract is within an area so im- 
portant to forest, timber and watershed protection that it 
is marked for forest land acquisition by both the Federal 
Forest Service and the State of Washington. The Commis- 
sioner properly found that to turn this tract over to appli- 
cant for logging would mean immediate liquidation of an 
exhaustible resource, would be inconsistent with the pur- 
pose of the reservation made by the Executive order of Feb- 
ruary 5, 1935, and would injure an interest of the whole 
people. It follows that he was correct also in holding that 
the selected tract was not proper for acquisition by appli- 
cant in satisfaction of his lieu selection right. 
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The second contention of the appeal is in effect that to 
deny to appellant the right to select the particular tract 
herein described is to deprive him of 95 percent of the 
value of his selection right since he may not select grazing 
or timber land, since there is no farming land left and 
since there is ‘‘substantially no vacant land of any value 
obtainable in the State of Washington, to which the selec- 
tion is limited.’’ In conclusion appellant asserts that it is 
not equitable for the Government to attempt conservation 
at the expense of a citizen to whom it has accorded a selec- 
tion right in consideration of the base land relinquished. 

The Department finds no merit in these contentions. 
Appellant has possessed this right for 26 years and has 
slept on it for 24. He filed the instant application to satisfy 
it only because, as he frankly admits, he had found 40 
acres with timber worth exploiting. To such exploitation 
the Congress, acting in the interest of the people as a 
whole, has interposed barriers which may not be let down 
save as particular circumstances warrant or peculiar rights 
require. There are none such here. The selection right 
carries no right to a particular tract and the circumstances 
recited by the Commissioner’s decision show conclusively 
that to approve the selection of this land would be con- 
trary to the paramount public interest. 

The decision is affirmed. 

/s/ Oscan L. CaapMan 
Assistant Secretary 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 
Feb. 27, 1942 
Netson A. Gertruna 


“ F ”? 
Spokane 018338 


Application for lieu selection and petition for classification 
rejected. 


Motion denied. 


Motion For Rehearing 
e e e 

By decision of December 31, 1941, the Department, in 
affirmance of a decision by the Commissioner of the Gen- 
eral Land Office, rejected the application of Nelson A. 
Gerttula to make a lieu selection of the SW14 NW1, Sec. 
29, T. 2.N., R. 6 E., W. M., Washington, and his petition 
for classification of said land under section 7 of the Taylor 
Grazing Act, as amended, on the grounds that the land was 
valuable only for its timber; that it had been withdrawn 
from disposition by Executive Order No. 6964, dated Feb- 
ruary 5, 1935; that it was located in the watershed of the 
Columbia River between the Columbia and Mt. Hood Na- 
tional Forests; and that its disposal would be inimical to 
the interests of the United States. 

The applicant has filed a motion for rehearing. There is 
a discussion of much that is irrelevant, but the main points 
of his motion are that he is entitled to obtain a tract of 
Government land of some value; that selection is limited to 
the State of Washington; and that under the Taylor Graz- 
ing Act he is prohibited from selecting grazing land. 

By the cited Executive Order of February 5, 1935, all 
public lands in the State of Washington, and in certain 
other States, were “temporarily withdrawn from settle- 
ment, location, sale, or entry, and reserved for classifica- 
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tion and pending determination of the most useful pur- 
poses to which said lands may be put Oem 

In section 7 of the Taylor Grazing Act, as amended, it is 
provided: 


“That the Secretary of the Interior is hereby author- 
ized, in his discretion, to examine and classify any 
lands withdrawn or reserved by * * * Executive order 
of February 5, 1935 (numbered 6964), * * ° which are 
* © © proper for acquisition in satisfaction of any out- 
standing lieu, exchange or script rights or land grant, 
and to open such lands to entry, selection, or location 
for disposal * ° °.’’ 


The Secretary of the Interior is not under legal obliga- 
tion to classify and open public land to selection in satis- 
faction of script rights if it is in the public interest that 
such land be kept withdrawn. 

The applicant has no actual right to the particular land 
involved which he can assert in opposition to the public in- 


terest. He is free to apply for classification and selection 
of some other public land. 
The motion for rehearing is denied. 


/s/ Oscar L. CHAPMAN 
Assistant Secretary 


2 U. S. GOVERNMENT PRINTING OFFICE 1962—627802/P.0. 699 
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I. Appellee's attempt to distinguish the Supreme 
Court and other decisions ruling that with- 
drawals of public land are ineffective to the 
extent that they leave a deficiency of public 
land available for satisfaction of outstanding 
selection rights, must be rejected 
The broad legislative power claimed by 
appellee under section 7 of the Taylor Grazing 
Act to Change the terms of existing acts of 
Congress governing the public land laws is 
contrary to the plain language and legislative 
history of the section, and would make it un- 
constitutional 


The "reasonableness" of the appellee's decision 


cannot be determined without a trial on the facts 


whereby appellants' evidence can be received 
showing that the decisions were in fact arbitrary 
The legal title to the land sought by Gerttula has 
not passed to the State of Washington - 
The appellants are the real parties in interest, 


as a matter of law 
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REPLY BRIEF FOR APPELLANTS 


Appellants in their opening brief in support of appeals) relied on three 
separate grounds for reversal of the judgment below: (1) that the withdrawal 
of lands by Executive Order No. 6964 of February 5, 1935 was ineffective 


under the decisions of the United States Supreme Court to reserve the lands 


as against appellants’ rights of selection (Appellants' Brief,) pp. 10-16; 
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treated in Appellee's Brief, pp. 22-25); (2) that even if the withdrawal was 
valid, the appellee Secretary acted beyond the limited discretionary powers 
vested in him by section 7 of the Taylor Grazing Act by changing the terms 
set forth by Congress for lieu selections of public lands (Appellants' Brief, 
pp. 16-22; treated in Appellee's Brief, pp. 18-22); and (3) that the Court 
below erred in granting summary judgment for appellee where the record 
contained no factual support therefor and the appellants were deprived of 
their right to a trial on the contested issue of fact as to whether the Secretary 
had fabricated an arbitrary classification of the lands (Appellants' Brief, pp. 
22-24; treated in Appellee's Brief, pp. 25-27). In addition to treating the 
three grounds raised by appellants’ appeals, the appellee raised two addi- 
tional contentions!in support of the judgment below: (4) that the District 
Court properly dismissed Gerttula's suit because legal title had passed to 
the State of Washington (Appellee's Brief, pp. 27-30); and (5) that the ap- 
pellants cannot maintain these suits as "Attorneys-in-Fact"' but must prove 
that they are the real parties in interest (Appellee's brief, pp. 31-33). Ap- 
pellants herewith reply to the contentions made by the appellee with respect 


to each of the five points listed above. 


I. APPELLEE'S ATTEMPT TO DISTINGUISH THE SUPREME 
COURT AND OTHER DECISIONS RULING THAT WITHDRAWALS 
OF PUBLIC LAND ARE INEFFECTIVE TO THE EXTENT THAT 
THEY LEAVE A DEFICIENCY OF PUBLIC LAND AVAILABLE 
FOR SATISFACTION OF OUTSTANDING SELECTION RIGHTS, 
MUST BE REJECTED. 


It is clear that if the withdrawal of land by Executive Orders No, 6910 
of November 26, '1934 and No. 6964 of February 5, 1935 (Appellee's Brief, 
Appendix A, pp. 38-39) were ineffective under the rule of the Forest Reserve 
cases propounded by the Supreme Court to reserve the lands as against appel- 


lants' rights of selection, then no classification of the lands under section 7 


of the Taylor Grazing Act by the appellee Secretary is required. The Depart- 


ment has so ruled in the very cases now under appeal: 


3 


“As to appellants' second contention of error, the Supreme 
Court in United States v. Northern Pacific Ry. Co., 811 U.S. 
317 (1940), merely followed its previous holding in United States 
v. Northern Pacific Ry. Co., 256 U.S. 51, pete referred 
to in the reports as the Forest Reserve case. The Department, 
likewise, has adhered to the ruling of the Supreme Court in ap- 
propriate cases, See Santa Fe Pacific Railroad Company, 56 
I.D. 376 (1938). 

* * * 

'The Department has held that where at the time of the 
general withdrawal of November 26, 1934, by Executive Order 
No. 6910 the lands within the indemnity limits of the grant toa 
railroad company were known to be insufficient to satisfy the 
losses of the grantee in lands excluded from the original grant, 
the withdrawal did not affect the right of selection of such lands 
by the Company and no favorable classification of the! land under 
section 7 of the Taylor Grazing Act was necessa ad a condition 
precedent to the exercise of the compan i 
Santa Fe Pacific Railway Company, supra." (Decision of Director 
of Bureau of Land Management in Carl and Elwert cases, JA 15; 
emphasis supplied. ) 


The result is implicit from a reading of section 7 of the Taylor Act 
itself: it limits the Secretary's classification powers to ‘examine and 
classify any lands withdrawn or reserved by Executive Order of November 


26, 1934 (numbered 6910), and amendments thereto, and Executive Order 


of February 5, 1935 (numbered 6964)."' If the rule of the Forest Reserve 


cases applies, then in the language of the Supreme Court, "the withdrawals 
were void" or "unauthorized" as to the lands selected (311/U.S. at 345, 366). 
Consequently, as stated by the Director of the Bureau of Land Management 
in recognition of a long standing Departmental decision in the Santa Fe case, 
'no favorable classification of the land under section 7 of the Taylor Graz- 
ing Act was necessary as a condition precedent to the exercise of the... 


right of selection." (JA 15, cited supra). Certainly Congress never intended 
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section 7 to apply to lands legally not covered by the Executive Order with- 
drawals. 2 

The question this turns on whether or not the rule of the Forest 
Reserve cases apply to appellants' selections. Appellee seeks to distin- 
guish the cases on the basis of the application by this Court of the rule 


in Chapman v. Santa Fe Pac. R. Co., 90 U.S. App. D.C. 34, 198 F.2d 


498 (1951), cert. denied, 343 U.S. 964. Inthe Chapman case the facts 


showed that at the time of the withdrawal there were insufficient lands 
available in the indemnity limits of the railroad grant sufficient to satisfy 
the company's right to make indemnity selections. Because of this, ap- 


pellee argues that the Forest Rule is so limited to such factual situations. 


1/ Thus appellee's argument that Section 7 applies is valid only if the 
Forest Reserve rule can be disregarded. Consequently the authorities 
cited by appellee in support of Congress' power to enact section 7 are 
irrelevant to the issue at hand. See appellee's brief, pp. 24-25 -- Wash- 
burn v. Lane, 49\App. D.C. 52, 258 Fed. 524 (1919); Lemieux v. United 
States, 15 F.2d 518 (8th Cir., 1926); Work v. United States, 58 App. D.C. 
224 (1928); Anderson v. McKay, 94 U.S. App. D.C. 11, 211 F.2d 798 
(1954), cert. denied, 348 U.S. 836. 


When section 7 of the Taylor Act was enacted in its present form in 
1936, the first Forest Reserve case (United States v. Northern Pacific R. 
Co., 256 U.S. 51\(1921)) had been law for fifteen years. Nothing whatso- 
ever in the legislative history of section 7 of the Taylor Grazing Act evi- 
dences any intent on the part of Congress to change the rule there estab- 
lished. Similarly in 1940, four years after section 7 of the Taylor Act had 
been enacted, the Supreme Court in the second Forest Reserve case (United 
States v. Northern Pacific R. Co., 311 U.S. 330 (1940)) reaffirmed the 
rule without reference to any supersedure by the intervening legislation. 
Also this Court in Chapman v. Santa Fe R. Co., 90 U.S. App. D.C. 34, 
198 F.2d 498 (D.C. Cir. 1951), in holding that withdrawals by the United 
States in 1898 of indemnity lands for forest reserves were void as against 
indemnity selection rights did not consider the Taylor Grazing Act of 1936, 
or the general Executive Order withdrawals of 1934 and 1935 specified 
therein, even though the indemnity selections were filed in 1942 subsequent 
thereto. The issue was never raised by the Secretary in the case, obviously 
because he considered his own decision in the Santa Fe case supra (561.D. 
377) binding, and secondly if the earlier 1898 forest reserve withdrawals 
were invalid as against the right to make an indemnity selection, a fortiori 
the 1934 and 1935 withdrawals were invalid. Surely if the Secretary believed 
in the Chapman case that section 7 of the Taylor Act had superseded the 
Forest Reserve:rule as appellee now asserts, the matter would have been 
presented to the court. 
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But the reasoning of this Court in the Chapman case and a direct holding 
of the Supreme Court in the second Forest Reserve case, (311 U.S. 340 
(1940) ), reveals that the rule cannot be so limited but extends to situa- 
tions where the withdrawal order itself creates the deficiency. 

In the second Forest Reserve case, 311 U.S. 340, 366 (1940), the 
Government had restored subsequent to the 1904 withdrawal sufficient 
of the withdrawn lands so that no deficiency existed, and argued, similar 
to appellee's argument in the present case, that since there was no de- 
ficiency, the withdrawal was valid to preclude the company}s right of 
selection as to the lands not restored. The Supreme Court rejected this 


contention, stating: 


"| , If, by the withdrawals, the Government disenabled 


itself to comply with its obligations to the company, the with- 
drawals were unauthorized and the company's right attached 
to the withdrawn lands equally with the vacant lands remain- 
ing in the indemnity limits."" (311 U.S. at 366; emphasis sup- 


plied. ) 
Thus at the time of the withdrawal order involved in the second Forest 
Reserve case, there was apparently no deficiency existing in indemnity 
lands, but the deficiency,:.as in the present case, was created by the 
withdrawal order itself. 

The reasoning of the Forest Reserve rule as revealed in the 
Supreme Court decisions and the Chapman case is that Congress in 
granting a right of selection has conveyed a valuable property right 
to the selector which subsequently cannot be rendered nugatory by action 
of the Government. Since such rights fall within the prot ection of the due 
process clause any other rule would permit the Government to wipe out 
valuable property rights and pose serious constitutional problems: the 


rule precludes this result by voiding the withdrawal to the extent that it 


leaves insufficient lands available for the satisfaction of out standing rights 


of selection, 
The limitation on the rule sought for by the Government is obviously 


fallacious. In the Government's view if at the time of a withdrawal the 
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selector had rights'to select all but one acre of available indemnity lands, 


there would be no deficiency and the Government would be free to withdraw 


all of the lands available for indemnity selection not previously selected. 
Thus if a company had a right to select 1,000, 000 acres and there were 
1,000,001 acres available for selection, the Government on its view 
would be free to withdraw the entire 1,000,001 acres, since there was 
no deficiency at the date of the withdrawal order. Conversely on the 
Government's view if there were only 999,999 acres available for indem- 
nity selection, the Government would be precluded from any withdrawal. 
The results are absurd and obviously not within the intent of the Supreme 
Court in the Forest Reserve cases nor this Court in the Chapman case. 
As expressly stated by the Supreme Court, supra, “if, by the withdrawals, 
the Government disenabled itself to comply with its obligations to the com- 
pany, the withdrawals were unauthorized." 

It is no comfort to appellants to hear appellee's concession that: 
“We agree that [the 1935 withdrawal] could not operate permanently to 
deprive appellants'of all right to some land.'' Appellant Gerttula has been 
seeking for over twenty years, ora third of his lifetime, to get the Secre- 
tary to recognize his right to select 40 acres of vacant public land (see 
Appendix A to Appellee's brief, pp. 49-59). Appellants Carl and Elwert 
have been waiting over 10 years since filing their selections in 1951 to 
obtain recognition of their 31 and 40 acre selections. In the meantime 
in 1961, the appellee issued an indefinite moratorium on all applications 
for selection, entry etc. of public lands. Thus unless this Court acts, it 
appears as a practical matter that appellants will never be able to effectuate 


their selections. 


THE BROAD LEGISLATIVE POWER CLAIMED BY APPELLEE 
UNDER SECTION 7 OF THE TAYLOR GRAZING ACT TO CHANGE 
THE TERMS OF EXISTING ACTS OF CONGRESS| GOVERNING THE 
PUBLIC LAND LAWS IS CONTRARY TO THE PLAIN LANGUAGE 
AND LEGISLATIVE HISTORY OF THE SECTION) AND WOULD 
MAKE IT UNCONSTITU TIONAL. 


In effect the appellee claims that section 7 of the Taylor Grazing Act 
vested him with legislative powers to change the terms of any of the pre- 
existing public land laws enacted by Congress. Once having found the word 
"discretion" in the statute he concludes that Congress intended for him to 
rewrite any of the existing public land laws and the rights of selectors there - 
under, vis-a-vis each other, all without any Congressional) criteria or stand - 
ards. Such an extraordinary abdication by Congress of its Constitutional 


powers over the public lands of the country would require crystal clear 


language and legislative history. Not only is the language and legislative 


history clear to the contrary that no such powers were intended to be con- 
ferred on the Secretary by Section 7, but even if Congress had granted the 


Secretary such powers, the section, since lacking in any standards or guides, 


1/ 


would be an unconstitutional delegation of legislative powers.— 
The relevant language of Section 7 of the Taylor Grazing Act simply 


authorizes the "Secretary of the Interior, . . . in his discretion, to examine 


1/ The issue is squarely raised by the appellee's ruling in the present case. 
The appellee does not deny that the lands selected by appellants satisfied all 
of the statutory requirements set by Congress for such selections in the Act 
of July 1, 1898 (30 Stat. 597, 621). Inthis respect there is no question, and 
appellee does not assert to the contrary, that timber lands) are available for 
selection under the 1898 Act. Furthermore, it is clear that under the ex- 
press terms set by Congress in the 1898 Act under which appellants claim 

as against the 1889 State indemnity selection Act under which the State claims 
the same lands, the prior lieu selector takes precedence and had a preference 
right to the land if it is not to be retained in Federal ownership (see appel- 
lants' opening brief, pp. 16-17). The Secretary in this case claims that 
section 7 of the Taylor Grazing Act authorizes him to change the terms of 
these prior acts (as well as his own prior regulations and decisions) as to 

the respective rights of claimants thereunder vis-a-vis each other with 
respect to lands deemed not necessary for retention in Federal ownership. 
(See JA 43.) 


8 


and classify any lands withdrawn or reserved by [the general Executive 


orders] which are [3] proper for acquisition in satisfaction of any out- 
standing lieu, exchange or script rights or land grant, and to open such 
lands to entry, selection, or location for disposal in accordance with such 
classification under applicable public-land laws.'' Certainly nothing in this 
language, which is the precise wording of the section applicable to the 
present case, authorizes the Secretary to change the terms of existing 
statutes under which outstanding lieu selections have been established. 
The reverse is clear -- the Secretary is to determine whether the lands 
selected are “proper for acquisition" "under applicable public land laws." 
The language that the appellee has marked as clause [2] of section 7 (Ap- 
pellee's Brief, p. 19) authorizing the Secretary to determine whether 
lands "are more valuable or suitable for any other use than for the use 
provided for under this Act [i.e. Grazing]" has no applicability to the 
present case other than a determination that the lands are more valuable 
for selection under either the lieu selection act or the state indemnity 

act than for grazing. There is no question, and the Secretary does not 
deny, that this is true. Af Since the lands are more valuable for other 
uses than for grazing, i.e., for lieu selection or state indemnity selection, 
the Secretary's inquiry under clause [2] is exhausted, and he must then 
turn to the relevant ‘succeeding portion, i.e., clause [3] to determine if 
the lands "are proper for acquisition in satisfaction of any outstanding 
lieu, exchange or script rights or land grant." 

The legislative history also supports this clear meaning of the statu- 
tory language (see appellants' opening brief, pp. 21-22). Appellee's brief 
is conspicuous by its failure to cite any legislative history -- the reason is 
clear, it completely rejects his unwarranted broad reading of the statute. 
Section 7 as originally enacted in 1934 (Act of June 28, 1934, 48 Stat. 1272) 


ee ___ aan 


1/ See appellee's decision in the Gertula case followed in his Carl and 
Elwert decision, JA 44: 
"The land in question is a forty-acre tract of mountain- 
ous, timbered land. . . It is not suitable for cultivation. . ." 
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did not contain the clause authorizing either individual lieu or State 


indemnity selections: 


"Sec. 7. Homesteading of public lands within grazing 


districts. -- The Secretary is authorized, in his dis¢retion, 
to classify lands within grazing districts which are more 
valuable and suitable for the production of agricultural crops 
than forage plants, and to open such agricultural lands to 
homestead entry in tracts not exceeding 320 acres in area, 
No lands within a grazing district are subject to settlement 
or occupancy, however, until such classification is made 
and the lands found to be more valuable for agricultural 
crops are opened to entry after notice thereof has been 
given to the grazing permittees. ..." 


The purpose of this was clear. The overall plan of the Taylor Grazing 
Act was to authorize the establishment of grazing districts on the public 
lands throughout the country. Section 7 as originally enacted simply 
provided that if the Secretary should find that certain lands are more 
valuable for agricultural use than for grazing, then the lands were to 
be opened to such agricultural use under the homestead laws. Thus 
Section 7 prevented valuable agricultural lands from falling into dis- 
use because included within a grazing district. 


After the 1934 Act was passed, it became evident to| Congress 


that it had overlooked the other Pbblic land laws under which selection 


rights were outstanding. Section 7 authorized classification for agri- 
cultural use of grazing lands but made no mention of the other applicable 
public land laws. The omission was brought to the attention of Congress 
by Senators Ashurst and Hayden of Arizona when an amendment to Section 
7 was proposed in the Hearings on the Taylor Act before the Senate Com- 
mittee on Public Lands and Surveys on S. 2539, 74th Cong. Ist Sess. 
drawn by John H. Page, a veteran land lawyer from Phoenix. After 
being introduced by Senator Hayden, Mr. Page explained the purpose of 
his amendment (subsequently enacted as the present act) as follows: 

"| . this general withdrawal, to be followed by a tremend- 


ous amount of grazing districts, if there cannot be this pro- 
vision for proper disposal for higher use and also having 
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lands that can be applied for under the outstanding exchange 
laws, scrip laws, indemnity grants, and’all those other 
existing contracts of the Government through prior legisla- 
tion, if there is no land left where those rights can be ex- 
hausted, then there is going to be such an accumulated op- 
position to this whole Taylor Act, if development is stopped 
on the one side, because you cannot have the land that you 
need for a higher use than grazing, and on the other hand if 
there is no land upon which all of these outstanding rights of 
selection or location can be used, Mr. Carpenter's grazing 
administration will be just swamped with so much trouble 
that they won't have any time or opportunity to properly ad- 
minister grazing, and Mr. Carpenter, Iam sure, is very 
sympathetic and agrees with this point to relieve him and 
his administration and properly allow eve rything else to func- 
tion that is not going to be inconsistent and harmful to the 
grazing use."' (Hearings on S. 2539, supra, p. 13) 


Mr. Page made it clear ina colloquy with Senator O'Mahoney that the dis- 


cretion vested in the Secretary under his Section 7 amendment was simply 
the traditional long-standing discretion in the Secretary to determine 
whether any application under a public land law satisfies the requirements 
set forth by Congress under that law: 


“Senator O'MAHONEY. Under the law as it now 
stands and under the amendment as it has been pre sented 
here, the Secretary is authorized in his discretion to ex- 
amine and classify. 


"Mr. PAGE. That is true. 


“Senator O'MAHONEY. Would you think that it would 
be advisable to make it mandatory upon the part of the Secre- 
tary to make this reclassification ? 


“Mr. PAGE. No;Idonot think so. The history of 
public -land legislation of the last several years has been to 
include that term in nearly all acts. And Ido not think it 
advisable to depart from it. In other words the Secretary 
uses his discretion properly, and I think the Secretary should 
be given the discretion. In other words, you will make an ap- 
plication under this provision and it will have to be examined. 
If the proper showing is made, just the same as for a great 
many entries under other laws of recent years, and if every- 
thing is found to be proper, the Secretary will use his discre- 


tion properly to allow that entry. 
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"Senator O'MAHONEY. That is not what I have|in mind. 
Of course the discretion of the Secretary to allow an entry or to 
reject it ought to be preserved. That is the whole history of the 
development of the public -land law, that the Secretary passes 
upon all applications. The thought in my mind is whether it 
would be advisable to make the classification mandatory." 
(Hearings on S, 2539, supra, p. 8; emphasis supplied. ) 


The same thought was reiterated in a colloquy with Senator Hayden: 


"Senator HAYDEN. You would leave that all in the dis- 
cretion of the Secretary of the Interior, to be exercised upon 
a proper showing in each instance. 


"Mr. PAGE. And a proper application, an application 
under some applicable land law with a showing as to the use 
and the value and the purpose, and naturally it would |have to 
be a bona fide application, because base or scrip or exchange 
rights would have to be tendered to acquire the land as the 
basis forthe entry... 


"It also provides a means by which outstanding grants 
and rights can go on and be used, and Acts of Congrejss not 
invalidated, and property rights not confiscated. It is just 
being able to provide for other purposes and proper purposes, 
in spite of the withdrawals and grazing districts." (Hearings 
on S. 2539, supra, p. 16,) 


As far as appellants can discover, the contrary broad interpretation 
that the appellee now asserts has never been presented to the Congress or 
the Courts. The administrative decisions he cites are for the most part 
not in point. For instance in the case of Ferris F. Boothe, 661.D. 395 
(1959) the classification of the land under Section 7 as more valuable for 
timber than for crops and improper for satisfaction of soldiers' additional 
homestead rights was perfectly consistent with the construction of Section 
7 now asserted by appellants. Under the soldiers' additional homestead 
act (Sections 2306 and 2307 U.S. Revised Statutes; 43 U.S.)C. 274, 278) 
Congress provided that the lands entered must be of the same character 
as lands which could be entered under the homestead laws, i.e., agricul- 
tural. Thus the Secretary's examination under Section 7 was properly 


directly relevant to the statutory standards which Congress itself had set 


forth for soldiers' additional homestead entries in the Revised Statutes. 
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The other cases cited by appellee are similarly distinguishable. In 
fact, it was not until the Gerttula case (JA 38-44), that the Secretary 
clearly stated any broad powers beyond those set by the precise public 
land laws being administered and classified under Section 7. A review 
of Departmental decisions since Gerttula reveals that the Department 
considers the Gerttula case as the leading case for the proposition now 


advanced of the extraordinary broad powers vested in the Secretary. 


Finally, as stated in appellants' opening brief, p. 22, if the ap- 


pellee's construction of Section 7 is correct, then under the controlling 
decisions of the Supreme Court there cited, the Act is unconstitutional. 


"Thus, in every case in which the question has been 
raised, the Court has recognized that there are limits of 
delegation which there is no constitutional authority to tran- 
scend. We think that §9(c) [of the National Industrial Re- 
covery Act of 1933] goes beyond those limits. As to the 
transportation of oil production in excess of state permis - 
sion, the Congress has declared no policy, has established 
no standard, has laid down no rule. There is no require- 
ment, no definjtion of circumstances and conditions in which 
the transportation is to be allowed or prohibited." (293 U.S. 
at 430.) 


Similarly Section 7, as interpreted by the appellee here, declares no 
policy and establishes no standard or rules for the exercise by the Secre- 


tary of Congressional powers to amend or change existing public land laws. 


Ill, THE "REASONABLENESS" OF THE APPELLEE'S DECISIONS 
CANNOT BE DETERMINED WITHOUT A TRIAL ON THE 
FACTS WHEREBY APPELLANTS' EVIDENCE CAN BE 
RECEIVED SHOWING THAT THE DECISIONS WERE IN 
FACT ARBITRARY. 


The appellee contends that he acted "reasonably" in rejecting appel - 
lants' claims and that they are not entitled to a trial on the facts because 
whether the decisions were "arbitrary" is a question of law not of fact. 
This is patent oversimplification because whether or not any given action 


will be deemed to have been arbitrary obviously can depend upon the facts. 
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For instance if the Secretary denies prior applications m the| ground that 
the lands should be classified for retention in Federal ownership, but 
then subsequently, as he did here, turns around and attempts to deed 
the lands to another subsequent applicant, the facts would demonstrate 
arbitrary action. Thus the facts can be crucial toa determination of 
whether action is arbitrary or reasonable. 
The record before this Court contains absolutely no evidence 
upon which appellee's claim of reasonableness can be founded. There 
is no administrative record before the Court. The assertion that it was 
appellants' duty to prove appellee's defense by bringing the administrative 
record into court is difficult to follow, and contrary to what jactually hap- 
pened. As stated in the footnote on page 24 of appellants' brief, prior to 
the arguments on the motion for summary judgment an agreement had 
been reached between the parties regarding the stipulation of certain 
documents requested by the defendant-appellee to support two other 
grounds of his motion for summary judgment. After the oral argument, 
the counsel for defendant-appellee advised appellants' counsel that unless 
documents pertaining to the third issue of reasonableness desired by ap- 
pellee could be inserted within the stipulation, he could not agree to any 
stipulation, Appellants' counsel was willing to stipulate to appellee's 
documents pertaining to the issue of reasonableness only if the appellee 
in turn would agree to stipulating as to all of appellants' evidence pertain- 
ing to that issue, At this point, appellee's counsel advised that he could 
not agree to stipulate to any documents, and requested the conference 
with the Judge as described in the footnote on page 24 of appellants' brief. 
For appellee's present counsel to assert that appellee had no notice 


of the issue of fact as to the reasonableness of the Secretary's classifica- 


tions completely overlooks the pleadings and the statements under Rule 


9(1) filed in the Court below (Complaints, pars. 12, JA 5, 30; Objections 
of plaintiffs to defendant's statement under Rule 9(1), JA 54) as well as 


the many conferences between counsel where the issue was \discussed in 
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detail. Furthermore, the matter was clearly known to the appellee 
Secretary because the evidence upon which appellants rely to shown 
an arbitrary fabrication of a classification was contained in the confi- 
dential files of the Secretary which apparently were made available to 
the appellants only by accident after the decisions had been made. 

Appellee claims that appellant must present his evidence before 
the trial, even when no motion for discovery or deposition has been 
presented by appellee. Appellants would be pleased to submit to 
appellee's discovery procedures, but that does not preclude the neces- 
sity for a trial on'the factual issue involved. Appellee's further conten- 
tion that appellants must set forth all of their evidence in their plead - 
ings is unwarranted. The purpose of the pleadings under Federal 
practice is to advise the opposing party of the issues and contentions 
each side plans to raise. Appellants not only posed the issue in their 
complaints, but even if they had not, they would be entitled to trial on 
the issue of reasonableness in rebuttal to that contention raised by ap- 
pellee-defendant as a defense in his motion for summary judgment. 

The evidence in the appellee's confidential file reveals an arbi- 
trary fabrication of the classification. The local land office of the 
Bureau of Land Management had rejected appellants' applications 
on the ground that an agreement had been entered between the Bureau 
and the State of Wa shington on October 2, 1953 to convey all of the 
unreserved, unappropriated, vacant public lands situated in the western 
part of the State of Washington to the State (JA 7, 10, 32). The Director 


in deciding Gerttula's case did not repudiate this agreement with the 


State (Decision of January 4, 1956, JA 35). Neither did the Secretary 


in affirming the Director repudiate the 1953 agreement with the State 
(Decision of Junei20, 1957, JA 38). As stated by the local land office 
in the case of each appellant, the classifications by which the applica- 
tions were rejected were based on field reports made by the local office 


(JA 8, 11, 33). It was on these field reports that the Director and 
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Secretary had classified the lands sought by Gerttula as not available for 


lieu selection, (JA 35, 38-39, 44). However, on August 7, 1957, or less 


if 
than two months after the Secretary had rendered his final/decision in 
Gerttula's case, and prior to the time that the Director of the Bureau of 
Land Management had decided the still pending appeals of Carl and El- 
wert, the Acting Director of the Bureau of Land Management sent a con- 


fidential ''speedmessage'! to the local land office regarding) the Carl and 


Elwert cases. The Acting Director stated that the 1953 agreement with 


the State of Washington was illegal and unauthorized, and that under the 
existing law appellants Carl and Elwert had a preference right to the 
lands ahead of the State of Washington. The speedmessage further stated 
that in view of the law, the field reports, which had previously been made 
to support the land office's classifications of the lands, were insufficient 
to permit the Director to classify the lands under Section 7 as not avail- 
able for satisfaction of appellants' lieu selection rights. The Acting 
Director thereupon ordered a new field investigation in order to develop 
different facts required if appellants' selections were to be rejected. 

The Acting Director suggested the type of facts needed for|such a rejec- 
tion. The requested field reports pursuant to the Acting Director's 
speedmessage were made and forwarded to the Director on October 8, 
1957. However it is apparent from a comparison of the initial field 
reports which the Director had admitted were insufficient and the reports 
of October 8, 1957, that the field examiners were unable to find any ad- 
ditional facts than had been reported in the first reports. |The new field 
reports were indistinguishable from the first field reports}! The Director, 
while admitting that the 1953 agreement with the State wasjillegal, never- 
theless proceeded to classify the lands as unavailable for appellants Carl 
and Elwert's selections. The Secretary, without further evidence, af- 
firmed. All of the field reports, as well as the speedmessage and other 
communications involving the classification, were marked "confidential" 
and not made available to appellants until apparently by accident after the 


Secretary's final decision. 
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The above summary of appellants’ evidence revealing that the 
appellee's classification was in fact arbitrary and fabricated can only 
properly be presented and proved by a trial at which time the specific 
evidence can be introduced into the record. Appellee's attempt to 
gloss over his classifications as ''reasonable" and preclude a trial of 
the actual facts surrounding the classification of the lands cannot be 


sustained. 


IV. THE LEGAL TITLE TO THE LAND SOUGHT BY 
GERTTULA HAS NOT PASSED TO THE STATE OF 
WASHINGTON. 


The "clear list" of April 23, 1958, is included in the Joint Appen- 
dix (JA 60). It expressly approves a grant of only those lands to the State 
not "subject to valid existing rights at date of selection:" 


"Therefore, and pursuant to Order No. 541, as amended July 
28, 1955 (20 F.R. 555), this list embracing 850. 64 acres is 


hereby approved subject to valid existing rights at date of 


selection. . ." 


Gerttula's lieu selection right predated the State's selection, and 
was a valid existing right as of that date. Therefore, by the express 
terms of the clear list, no title to these lands passed to the State. 

This result is confirmed by Congress in section 2449 of the Revised 
Statutes (43 U.S.C. sec. 859) regarding clear lists: 


" . . . but where lands embraced in such lists are not of the 
character embraced by such Acts of Congress, and are not 
intended to be granted thereby, the lists, so far as these 
lands are concerned, shall be perfectly null and void, and 
no right title, claim or interest shall be conveyed thereby." 


Since Congress has expressly provided in the State Indemnity Act 
of February 22, 1889 (25 Stat. 879) that lands previously appropriated 
are not open for State selection, any attempt to clear list such lands to 
the State would be null and void under the provisions of R.S. §2449. 

In Weeks v. Bridgman, 159 U.S. 541 the Supreme Court held rely- 


ing on the above statute, a certification of indemnity lands to a State was 
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ineffective to pass title to the State where a pre-emptor had filed a 
valid claim to the lands prior to the certification: 


"Since the land was not subject to disposition as part of the 
public domain. . . the action of the land department in 
including it within the lists certified on that day was in- 
effectual," 


In Beard v. Federy, 3 Wall (U.S. 478) a patent stating that/it should be 
"conclusive between the United States and said claimants only and should 
not affect interests of third persons" was construed by the court as having 
no effect as to the rights of third parties initiated before the patent was 
issued. 
Thus the situation under a ''clear list'' is identical to that where an 
oil and gas lease has been issued. In this situation the rule is clear that 
a lease issued improperly in violation of the rights of pending applications 
must be cancelled and subsequently issued to the party properly entitled 
thereto, McKay v. Wahlenmaier, 96 U. S. App. D. C. 313, 226 F.2d 35 
(D.C. Cir. 1955) cert. denied, 374 U.S. 989 (1954); McKenna v. Seaton, 
259 F. 2d 780 (D.C. Cir. 1958), cert. denied 358 U.S. 835. The patent 


cases cited by appellee (Brief pp. 28-29) involve statutes unlike the clear 


list statute, which expressly recognizes that where the lands embraced in 

the lists are legally unavailable because of prior appropriation, the lists 

"shall be perfectly null and void."' 
The appellee asserts that since Gerttula seeks cancellation of the 

purported clear list, the State of Washington is an indispensable party 

to the present action. This contention has been repeatedly rejected by 

the courts: Work v. Louisiana, 269 U.S. 250, 254-255 (1925); Barash 

v. Seaton, 103 U.S. App. D.C. 159, 256 F.2d 714, 718 (D}|C. Cir. 1958); 

McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 226 F.2d 35 (D.C. Cir.), 

cert. denied, 374 U.S. 989 (1954); Anderson v. McKay, 94 U.S. App. D.C. 

11, 211 F.2d 798 (D.C. Cir.), cert. denied, 348 U.S. 836)(1954). In the 


Barash case this Court concluded: 
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“Appellee's final contention, that The Texas Company 
is an indispensable party, is disposed of by Work v. State 
of Louisiana, 1925, 269 U.S. 250, 254-255, 43S.Ct. 92, 
94, 70 L, Ed. 259, That case held that neither the United 
States nor homestead entrymen on the land were indispens- 
able parties to the suit to restrain the Secretary of the In- 
terior from rejecting Louisiana's claim to the land 'inde- 
pendently of the merits otherwise, upon an unauthorized 
ruling of law * * *,' In the absence of the Texas Company 
as a party in the present case we do not now order cancel- 
lant of any of the Secretary's leasing agreements with the 
Texas Company. We leave to the District Court, in further 
proceedings consistent with this opinion, the resolution of 
issues relating to those agreements." (p. 718) 1/ 


Appellee's suggestion that Gerttula is guilty of laches (Brief, p. 30) 
is completely unfounded. The Secretary denied his application’on June 20, 
1957 in a classification that on its face appeared to rule that the lands 
were to be retained in Federal ownership. It was not until April 23, 
1959 that the Secretary revealed that he had no intention of retaining the 
lands in Federal ownership, but instead issued a clear list to the State 
of Washington in purported satisfaction of the very State indemnity selec- 
tion filed 11 months after Gerttula's application under the lieu selection 
act of 1898 (JA 60). Appellants Carl and Elwert whose applications were 
rejected by the Secretary on the very day, April 23, 1959, that the pur- 
ported clear list was issued in Gerttula, filed their complaint in November, 
1960 (JA 1), and Gerttula followed soon thereafter on March 8, 1960 (JA 
26), so that the actions could be consolidated for trial (JA 49). Further- 
more in order for appellee to raise the doctrine of laches it is elemental 
that he must come into court with clean hands. Gerttula has been seeking 
satisfaction of his lieu selection rights from the Department for over 
twenty years. In each instance after an application for selection is filed, 
it has taken from! four to five years for the Department to rule on the ap- 
plications (in the Carl and Elwert cases it took eight years). Surely the 


appellee cannot complain of delay. 


1/ The District Court subsequently ordered the Secretary to issue a lease 
to plaintiffs, and'the Secretary complied by cancelling the lease held by The 
Texas Company, 661.D. 11 (1959). 
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V. THE APPELLANTS ARE THE REAL PARTIES|IN INTEREST, 
AS A MATTER OF LAW. 


Appellee argues that appellants have no standing or capacity to sue 
because they are not the real parties in interest but only 'Attorneys-in- 
Fact" which he asserts are disqualified under Rule 17(a) pf the Federal 
Rules of Civil Procedure. This is a fictitious technical argument which 
must be rejected. 

First, the appellee is barred from now contending that appellants 
have no interest in the lieu selection rights presented by them because 
he has expressly held that the appellants hold valid outstanding rights 
entitling them to select public lands. Inthe Gerttula decision, the Secre- 
tary ruled: 


"In 1941, the Department rendered two decisions 
affirming the action of the Commissioner of the General 
Land Office, predecessor of the Director of the Bureau 
of Land Management, in rejecting selections made by Mr. 


Gerttula in satisfaction of outstanding lien rights. = both 
e ap- 


of those decisions the Department recognized that t 
plicant had a valid outstanding right to select 40 acres of 


public land. 3/ 


3/ 


=" In the second decision, the right involved was the same 
as that attempted to be exercised here." 

(Exhibit C to Gerttula Complaint, Tr. 40, emphasis supplied.) 

In the Carl and Elwert case, the Department proceeded on the same 
premise and at no time questioned the fact that the applicants held valid 
outstanding rights to select public lands, For the appellee to contend that 
the appellants who he admits could properly proceed before the Department 
to select lands in satisfaction of the lieu selection rights |held by them, now 
lack capacity to bring suit to correct his errors but for which the lands 
selected would have been granted to appellants, is obviously fallacious and 


should be rejected. 
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The Act approved July 1, 1898 (30 Stat. 597, 620, 621) under which 


appellants claim expressly authorizes the grantee of the original lieu selec- 


tion right to transfer that right to others: 


" | | . and provided further, That all qualified settlers, their 
heirs or assigns, who prior to January first, ..." 


The Department regulations under the Act expressly authorize the 
transfer of such rights to others: 


"A. Who are the beneficiaries under this Act. From whom 


may relinquishments be received and by whom may the lieu 


selections be made. 


l. The Act designates a class of beneficiaries whose 
status is that of claimants adverse to the Northern Pacific 
Railroad Company or its successors in interest. . . it 
further embraces the assigns of the claimant in all instances 
where in the absence of an inhibition against so doing, he has 
sold or transferred his claim or entry or the right to perfect 
title thereunder to one who is not by law disqualified from _suc- 
ceeding to such claim or entry, or the ri ht to perfect title in 
himself thereunder." (28 L.D. 103, 105 (1899; emphasis sup- 
plied. ) 


Thus the regulations authorize the original owner of a lieu selection to sell 
or "transfer. . . his claim. . . or the right to perfect title thereunder" 
to another. "Powers of attorney-in-fact" are instrumeérms of long standing 
in the Department whereby lieu selection, scrip and other public land 
rights are transferred by the original holder to another whereby the latter 
acquired the "right to perfect title thereunder," in proceedings before the 
Department, James M. Howard, 6 L.D. 101 (1887); Hartman v. Warren, 
19 L.D. 64, 74-75 (1894); Albert S. Boyle, 6 L.D. 509, 511 (1888); James 
L. Bradford, 1 L.D. 302 (1992); John Herring, 1 L.D. 301 (1882); Henry 
J. Allen, 37 L.D. 596 (1909) as modified by United Verde Copper Co., 54 
I.D. 4 (1932). In the Henry J. Allen case the Department treated an assign- 
ment of Wyandotte scrip to Allen as having the same legal effect as though 


Allen were an attorney-in-fact: 
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"The rulings of your office that the instruments under 
which Allen was allowed to make said location [assi ents] 
are sufficient to warrant your office in recognizing aoe 
attorney-in-fact for the heirs and legal representatives Of 
Henry Jaques, and that upon completion of said location the 
patent will issue in the name of the reservee, following the 
terms of the treaty, is in accord with the practice hereto- 
fore prevailing and the rulings of the Department. |. ." 

(p. 598) 


United Verde Copper Co., 541.D. 4 (1932) modified the Allen case by rul- 
ing that patents for the land selected by such attorney -in-fact assignees may 
be issued in the name of that person. 

Clearly since the Department has treated assignees as attorneys-in- 
fact and has authorized such attorneys-in-fact to exercise selection rights 
held by them in proceedings before the Department to acquire title to public 
lands, the power of attorney-in-fact has become a recognized instrument 
for the transfer of such public land selection rights fromjone individual to 
another. In reliance on these clear rulings appellants and many thousands 
of others have purchased in good faith lieu selection, scrip or other rights 
to select public lands from the original holders, for valuable consideration 
in return for’a power of attorney -in-fact authorizing them to exercise the 
selection right before the Department and acquire the land. Thousands of 
selections by such attorneys-in-fact have been granted. If the appellee can 
now for the first time in 1962 successfully contend that this procedure 
fostered by the Department for over three quarters of a century is wrong 
and that attorneys-in-fact purchased from original claimlants long since 


dead have no rights entitling them to judicial cognizance jagainst unlawful 


ot arbitrary action by the Department, then the result’ will be to invalidate 


the rights held’ by appellants as well as others and seriously disrupt all 


éxiéting land ‘titles based upon such procedures. 


CONCLUSION 
For these reasons, together with those contained in their opening 
brief, appellants respectfully submit that the denial by the Court below 
of their motion for summary judgment was erroneous and that as a mat- 
ter of law summary judgment should have been granted for appellants. 


Conversely, appellants submit that the granting by the Court below of 


appellee's motion was without support in the record and deprived them 


of a trial on the merits of the reasonableness of the appellee's classifi- 


cations. 
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